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Abstract

The aim of this thesis is to understand the ASEAN Protocol for the settlement of
economic disputes, the so-called 2004 Protocol on an Enhanced Dispute Settlement
Mechanism (EDSM) and the ASEAN Charter, which are all related to dispute instruments
for the governments of all ASEAN member countries. The ASEAN Charter is also included
in the analysis of this thesis, since this has failed to enhance the ASEAN’s ability to
achieve further economic integration and this failure appears to have blocked the
ASEAN from moving toward deeper integration. An important question that has been
raised since the adoption of the 2004 Protocol (EDSM) is why no ASEAN member state
has ever brought a single dispute to be resolved through the EDSM, which means that
the EDSM has never been tested. However, the ASEAN member states hesitate to make
use of it because it has a number of weaknesses that may eventually undermine its
efficiency. Based on sample cases, ASEAN member states prefer to use the World Trade
Organisation (WTO) mechanism to settle their trade disputes. It is important to note
that the ASEAN dispute settlement process is very similar to the WTO dispute
settlement mechanism. This similarly affects the ASEAN mechanism in other fora
organisations, which ASEAN member states prefer to choose to settle disputes apart
from its own mechanism. Moreover, it has also led to increasing criticism of the ASEAN
Dispute Settlement Mechanism (DSM) from both a procedural and substantial
perspective; furthermore, its efficiency is still in question. The diverse political and legal
system, the problem of the ‘ASEAN Way’ and the procedure of the ASEAN free trade
agreement dispute settlement itself are also perceived as barriers to the regional
integration of the ASEAN Community.

In addition, this thesis illustrates the establishment and evolution of a variety of
different dispute resolution regimes applied to trade disputes based on a discussion of
how a multilateral and regional trade organisations develop a dispute resolution

mechanism. A brief overview of the relevant procedures and structures will be provided
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before making a more detailed examination of the disputes that may arise between
state parties. Furthermore, the functioning of these dispute resolution mechanisms will
be explained in this thesis, especially those involving foreign investment and some that
relate to disputes among state parties over the application and interpretation of free
trade agreements. The General Agreement of Trade Tariffs (GATT) and the World Trade
Organisation (WTO) will provide an example of multilateral institutionalised trading
systems. The regional perspective will be also addressed in this thesis, which will focus
on three major regional organisations: the European Union (EU), the Southern Common
Market or (Mercado Comun del Sur or MERCOSUR) and the North American Free Trade
Agreement (NAFTA). It should be noted that MERCOSUR has been included as an
example in this thesis of an effective organisation that has resolved trade disputes. This
is because MERCOSUR is similar to ASEAN in the sense that member states are
developing countries. An analysis of the different background elements and a
comparative perspective of the five examples of dispute settlement mechanisms of the
GATT, the WTO, the EU, NAFTA and MECOSUR may be beneficial for the ASEAN. The
design of trade dispute settlement regimes can provide a reference for many
comparative examples to encourage trade liberalisation and bilateral trading concepts
that could be functionally implemented in the context of the ASEAN. A study of these
mechanisms will be useful for the development of an ASEAN trade dispute settlement
mechanism.

The failure of ASEAN member states to resort to this mechanism can be attributed to
many factors. Recommendations and basic suggestions for the future direction of the
ASEAN trade dispute settlement model, particularly with regard to the ASEAN dispute
settlement mechanism pillar, and a clear direction for efforts to reform the ASEAN DSM
are addressed in the context of the establishment of the ASEAN Economic Community
(AEC). Interestingly, not a single dispute has been handled by this mechanism to date
and it is uncertain whether or when it will be used in the future. It will be difficult for the

AEC to be effective in future if the problem of non-use of DSM cannot be resolved.
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INTRODUCTION

PREAMBLE OF INTRODUCTION AND SCOPE OF STUDY

As we know, the Association of Southeast Asian Nations (ASEAN) is a regional
organisation, which was established in Southeast Asia that aims to promote and foster
political agreement as well as economic collaboration among its ten members, namely,
Brunei, Cambodia, Indonesia, Laos, Malaysia, Myanmar (Burma), the Philippines,
Singapore, Thailand, and Vietnam. An overview of the ASEAN economic agreement is
based-on cooperation at a bilateral level with the objectives of accelerating economic
growth and bringing more social progress and cultural development to the region, as
well as attempting to reduce conflicts and fostering regional peace and stability without
any intervention in countries’ domestic affairs. ! Following the successful
implementation of the ASEAN free trade area, the ASEAN intensified the launch of the
ASEAN Economic Community (AEC) by 2015. However, the 2015 timeline for the AEC
was just the beginning. The heart of the ASEAN’s community efforts was to achieve
regional integration by peaceful means and to create a stable and prosperous
community oriented towards regional and international peace and security. In moving
towards the ASEAN Economic Community, the ASEAN should institute new measures in
order to strengthen its institutional mechanisms. The ASEAN leaders signed the
Declaration of ASEAN Concord Il in 2003, with the aim of creating an ASEAN Economic
Community as a way to achieve the goal of economic integration by 2020. However,
although they had originally intended to create the AEC by 2020, they advanced the

deadline to 2015. There are multiple sectoral agreements for the realisation of the

! Kriengsak Chareonwongsak, ‘Lessons from ASEAN’s economic integration’ (2004) 24(2) Assumption
Journal http://www.assumptionjournal.au.edu/index.php/abacjournal/article/view/632 accessed 1 June
2015



objectives of the AEC. The trade agreements for economic integration established by the
ASEAN are firstly, the 1992 ASEAN Free Trade Area (AFTA), which covers trade in goods,
with the abolition of tariffs and the main scheme, namely, the Agreement on the
Common Effective Preferential Tariff Scheme (CEPT). Secondly, these are complemented
by the 1995 ASEAN Framework Agreement on Services (AFAS), known as Agreements on
the free flow of services. Thirdly, the ASEAN Industrial Cooperation Scheme (AICO)
which was signed in 1996. Fourthly, there are the 1998 ASEAN Investment Area (AIA
agreement) and the ASEAN Comprehensive Investment Agreement of 2009 (ACIA),
which liberalise the investment regime. The last is the ASEAN Trade on Goods
Agreement of 2009 (ATIGA). Since the AEC is focused on the single market, the
performance of these economic integration frameworks will be generally discussed in
this thesis, apart from one element of the Economic Community, which relates to the

main previous ASEAN Free Trade Area (AFTA), namely, the free flow of goods.

An AEC cannot be established without the existence of some means of settling
conflicts among the member states. The success of the ASEAN Economic Community
depends on the implementation of an effective mechanism to settle trade disputes
among member countries and an opportunity to test its performance. The increase in
the number of free trade agreements also leads to an increasing number of dispute
settlement mechanisms that cover compliance and enforcement associated with
institutional involvement, particularly trade disputes.? This raises the question of how
the disputes that arise from these agreements can be resolved based on the

effectiveness of the settlement mechanisms.

The aim of this thesis is to understand the ASEAN Protocol for the settlement of
economic disputes, the so-called 2004 Protocol on an Enhanced Dispute Settlement
Mechanism (EDSM) and the ASEAN Charter, which are all related to dispute instruments
for the governments of all ASEAN member countries. The limitations of the ASEAN trade

dispute settlement are explored in this thesis, as well as the problematic relationship

2 Songying Fang, ‘The strategic use of international institutions in dispute settlement’ (2010) Quarterly
journal of political science, page 109



between the ASEAN Charter and the ASEAN trade dispute settlement mechanism. Not
only do the problems with the ASEAN Charter contradict the legal framework, but also
the use of the ‘ASEAN Way’, since the principle of resolution by consensus and the
ASEAN dispute resolution mechanism do not go well together. Fifty years after its
establishment, the ASEAN has not yet applied its own formal dispute settlement or
conflict resolution mechanism. The reasons why the ASEAN member states have not yet
put the trade dispute resolution mechanism into effective use and why the dispute
resolution mechanism has never been used within the ASEAN have been examined in
this thesis. The ASEAN Charter is also included in the analysis of this thesis, since this has
failed to enhance the ASEAN’s ability to achieve further economic integration, and this
failure appears to have blocked the ASEAN from moving towards deeper integration.
Regarding the ASEAN Charter itself, the weakness of the ASEAN Secretariat is the failure
of having an effective task force on the dispute settlement mechanism, the problem of
insufficient judicial, as well as the limited authority of its committee roles have also
created the problem. Some designations of this ASEAN EDSM have even gone beyond
the ‘ASEAN Way’ and the passage of the ASEAN Charter has led to the ASEAN being

criticised for ineffectiveness due to its requirement of consensus for decision-making.?

A comparative examination of the dispute settlement mechanisms of
international organisations is the key to evaluating the efficiency of the ASEAN’s dispute
settlement system and resolving any problematic issues. The World Trade Organisation
(WTQ), the North American Free Trade Agreement (NAFTA), and the European Union
(The EU) are examples of reliable mechanisms for the settlement of trade disputes
which have been proved to be effective in other parts of the world, and they can act as a
useful guide for the ASEAN. The most important lesson to be learned from the NAFTA is
the difference between developed and developing countries. Additionally, MERCOSUR is
also included in this research because it is similar to the ASEAN in the sense that its

member states are developing countries. One can see that there are very important

3Yan Luo, ‘Dispute settlement in the Proposed East Asia FTA’ in Lornard Bartels and Federico Ortino,
Regional trade agreements and the WTO legal system (Oxford University Press 2006), page 425



issues to be discussed in order to bring about the successful implementation of the
ASEAN Community as a whole by 2020. An analysis of some of the different background
elements of an international organisation mentioned above may illustrate the
comparative benefits for the improvements of the ASEAN institutional dispute

settlement and its structure.



CHAPTER |

OVERVIEW OF THE STRUCTURE AND UNDERSTANDING OF THE ASEAN

“We must think not only of our national
interests but posit them against regional
interests: that is a new way of thinking about
our problem™

S. Rajaratnam

Ex-Minister of Foreign Affairs of Singapore,
One of the ASEAN founding father,
Bangkok, August 1967

“What we have decided today is only a small
beginning of what we hope will be a long and
continuous sequence of accomplishments of which we
ourselves, those who will join us late and the
generations to come, can be proud.”

Thanat Khoman

Ex-Minister of Foreign Affairs, Thailand,

One of the ASEAN founding father, Bangkok,
August 1967

Section 1.1 Introduction

The Association of Southeast Asian Nations (ASEAN) is a regional organisation in
Southeast Asia that aims to promote and foster political agreement and economic
collaboration among its ten members, namely, Brunei, Cambodia, Indonesia, Laos,

Malaysia, Myanmar (Burma), the Philippines, Singapore, Thailand and Vietnam. The

4 Upon the signing of the Bangkok Declaration at Saranrom Palace in Bangkok, Mr. S. Rajaratnam gave the
following remarks, 8 August 1967, http://asean.org/asean/about-asean/history/ accessed 1 May 2016

> Upon the signing of the Bangkok Declaration at Saranrom Palace in Bangkok, Mr. Thanat Khoman gave
the following remarks, 8 August 1967, http://asean.org/asean/about-asean/history/ accessed 1 May 2016



ASEAN was established as an organisation of non-communist countries in August 1967,°
with five founding members, namely, Indonesia, Malaysia, the Philippines, Singapore
and Thailand’ with the aim of regional cooperation to foster peace, stability, progress
and prosperity in the region. The original purpose of the ASEAN was to achieve three
main goals: (1) to overcome tension between member states, (2) to form a bloc to
protect regional interests against the influence of outsider(s) and (3) to enhance the

socio-economic conditions of member states.?

Within the context of the ASEAN, the focus is on consensual decision-making
rather than legally-binding agreements, since there is a lack of sanctions for non-
compliance.’ Since 1976, the concept of dispute settlement mechanisms in the ASEAN
has developed from a relatively simple political concept to include structures in
Southeast Asia based on diplomatic co-operation. Trade and the economy were not
among the founding pillars of the ASEAN until 2007, the year of the first ASEAN Charter
Agreement?, which aimed for deeper integration in the future in a common attempt to

. . . 12
enhance economic growth and political cooperation among member states.

® Micheal Leifer, ‘The ASEAN peace process: a category mistake’ (1999) 12 (1)

<http://www.tandfonline.com/doi/pdf/10.1080/09512749908719276> accessed 27 July 2013
7 The history of ASEAN can conveniently be obtained from the ASEAN Secretariat website at
<http://www.asean.org/asean/about-asean/history> accessed 16 September 2013

Shaun Narine , ‘Forty years of ASEAN: a historical review’  (2008) 21(4)
<http://www.tandfonline.com/doi/abs/10.1080/09512740802294689> accessed 27 July 2013
°Clara Portela, ‘The Association of Southeast Asian Nations (ASEAN): Integration, internal dynamics and
external relations’ (2013) EXPO/B/AFET/FWC/2009-01/Lot2/13<http://www.europarl.europa.eu/
RegData/etudes/note/join/2013/433713/EXPO-AFET_NT(2013)433713_EN.pdf> accessed 28 July 2013
1% The first mention of general provisions for settlement of disputes was not mention before since the
signing of Bangkok Declaration, which established ASEAN in 1967. The Treaty of Amity and Cooperation in
1976 is the clearest expression to encourage peaceful relation with each other and limited external
interference read more in; Micheal Ewing-Chow and Tan Hsien-Li, ‘The role of the rule of law in ASEAN
integration”  (2013) 2013(16) EUl working paper, page 5 http://cil.nus.edu.sg/wp/wp-
content/uploads/2010/10/Ewing-Chow-TanHsien-Li-The-Role-of-the-Rule-of-Law-in-ASEAN-
Integration.pdf accessed 1 May 2015
™ More information about the ASEAN Charter Agreement <http://www.asean.org/archive/
publications/ASEAN-Charter.pdf> accessed 1June 2013
2 1in Chun Hung, ‘ASEAN Charter: deeper regional integration under international law?’ (2010) Chinese JIL
http://chinesejil.oxfordjournals.org/content/9/4/821.abstract accessed 1 May 2015, pages 1-2



The ASEAN had operated without a formal Charter since its formation, but as it
continued to become more integrated in order to build a community, structures were
needed to manage and improve its response to a wide range of “political challenges,
legislation challenges, institution challenges and government structure challenges”.™ It
is necessary to study the history of the ASEAN and its evolution over decades in order to

understand its progress and the additional work required for the creation of an ASEAN

Community (AC).

The formation and evolution of the ASEAN will be explained in the next three
sections, together with its characteristics Finally, the general idea of how the ASEAN

works to settle its disputes will be discussed in section five to conclude the chapter.

Section 1.2 Formation of the ASEAN

Thanat Khoman, a former Thai diplomatic and politician,** states that “the
formation of the ASEAN, the first successful attempt at foreign regional co-operation,
was actually inspired and guided by past events in many areas of the world, including

f.”1*> The ASEAN was formed in an effort to provide a stable structure

Southeast Asia itsel
for managing and containing the tensions between ASEAN governments in order to
respond to political relations, as well as to serve as a diplomatic device for wider

purposes.’® The ASEAN existed as an informal institution for the first thirty years,*’

2 The ASEAN Challenges to addresses will be discussed in more details in chapter six of this thesis.

" Thanat Khoman is a former Thai diplomat and politician. He was Foreign Minister from 1959 to 1971,
chairman Chairman of the Democrat Party from 1979 to 1982, and Deputy Prime Minister from 1980 to
1982.

> Thanat Khoman, ‘ASEAN conception and evolution’ (1992) <http://www.asean.org/asean/about-
asean/history/item/asean-conception-and-evolution-by-thanat-khoman> accessed 30 June 2013.

1e Mely Caballero Anthony, Southeast Asia beyond the ASEAN Way (1%, ISEAS publication 2005).

Y Funitaka Furuoka, Beatrice Lim, Roslinah Mahmud and Khairul Harim Pazim, ‘Making of the ASEAN
community: economic integration and its impact on workers in Southeast Asia’ (2012) 1(1) 1JDDS, page 17
<http:// www.rcmss.org/ijdds/Vol.1/No.1/.pdf >accessed 5 January 2013.



operating as a form of regional cooperative security.® It also played a crucial diplomatic
role, especially in the resolution of the 1975 Indochina conflict.?® The continuous nature
of territorial and political disputes?® demonstrates the need for a regional organisation

that can deal with such tensions.

Indonesia, Malaysia, the Philippines, Singapore and Thailand were the five
founding members of the ASEAN in 1967.% Brunei joined in 1984 after it had achieved
its independence. Myanmar (Burma), Vietnam, Laos and Cambodia were reluctant to
join the ASEAN as a result of the military aggression that had taken place in Indochina®

since 1989.%

In the past, the original purposes of the ASEAN were political rather than
economic. It was faced by communist regimes in 1967, %* as well as the old British,
French and Dutch colonial empires. Subsequently, the ASEAN tried to co-ordinate action

against the communist regimes and attempted to foster economic growth by means of

'® ASEAN is a diplomatic association for political and security cooperation that is focused on conflict
management and conflict avoidance. For further detailed discussion on this issue read more in chapter 5.
* The reduction of the American presence in the region following the Vietnam War (1973) and the
subsequent Vietnamese aggressions in Indochina, ASEAN also made little effort to push for greater in
trade liberalisation. Although there were reasons to build a regional grouping, Southeast Asian countries
were not deprived of problems. See, Joshua Kurlantzick, ‘ASEAN’s future and Asian integration’ (2012)
IIGG working paper http://www.cfr.org/asia-and-pacific/aseans-future-asian-integration/p29247 accessed
17 February 2017, page 2.

20 Referring to the Cambodia case, since December 1978 Vietnam intervened and occupied Cambodia
ASEAN made the effort to solve the dispute with diplomatic resolution. Later, the Treaty of Amity and
Cooperation was initiated, which stressed upon the inviolability of national sovereignty, territorial
integrity and the peaceful settlement of disputes, see Shankari Sundararaman, ‘ASEAN Diplomacy in
Conflict Resolution: The Cambodian Case’ http://www.idsa-india.org/an-oct-7.html| accessed 23
November 2015.

I Since 1967 when the ASEAN was established with original five finding members, Dr. Thanat Khoman,
the Thai diplomat and politician- invited his counterparts from Indonesia, Malaysia, the Philippine and
Singapore for informal talk at the Thai Prime Minister’s residence in the coastal town of Bang Saen that
lead to an agreement to establish the Association of Southeast Asian Nations (ASEAN) with the Bangkok
Declaration being signed on 8 August 1967.

2 The Indochina countries consists of Vietnam, Cambodia and Laos and the two super power countries,
United States and China.

2 Antonia Hussey, ‘Regional Development and Cooperation through ASEAN’ (1991) 81(1) Geographical
Review <http://www.jstor.org/stable/215178> accessed 1 January 2013

24 Hung, above 12, page 3.



co-ordinating industrial projects.” Then, in 1984, Brunei became a member after it
gained its independent from Britain. Vietnam joined the group as its seventh member in
1995. The inclusion of Vietnam, a communist country, within the ASEAN was a
significant move because it helped to ease the political tension between communist and
non-communist nations within the region.?® Laos and Myanmar became members in
July 1997 during the course of celebrating its 30t anniversary,”’ and Cambodia became

the ASEAN’s tenth member in 1999.

As stated in the ASEAN declaration signed in Bangkok in 1967, the organisation’s
goal is to accelerate economic growth, social progress and cultural development. The
declaration also aims to foster peaceful relationships and greater equality among the
ASEAN countries.? Unfortunately, the dispute settlement mechanism in the ASEAN
needs to be further developed in order to meet and better manage challenges.”
Nevertheless, Helen Nesadurai describes the progress of co-operation among the ASEAN
economies as slow, difficult and comparatively insignificant.’® This slothful progress is
|.31

largely based on the history of the ASEAN members being politically confrontationa

As an ASEAN scholar pointed out, there are many internal conflicts and external

%> Richard Promfret, ‘ASEAN’s new frontiers: integrating the newest members into the ASEAN economic
community’ (2013) 8, Issue 1 AEPR, page 25.

*® Donale E. Weatherbee, International relations in Southeast ASIA: The struggle for autonomy (2nd
Rowman & Littlefield Publisher 2005)

27 http://www.state.gov/p/eap/regional/asean/

8 ASEAN Secretariat, ‘The ASEAN Declaration (Bangkok Declaration)’ (1967)
<htttp://www.aseansec.org/1212.htm> access 1 January 2013

» Gino J Naldi, ‘The ASEAN Protocol on Dispute Settlement Mechanisms : An Appraisal’
<http://jids.oxfordjournals.org/content/early/2014/01/31/jnlids.idt031.abstract> accessed 1 January
2013

* HelenE. S. Nesadurai, ‘The Association of Southeast Asian Nation(ASEAN) Global Monotor New Political
economy’ (2008) 13(2) Routledge taylor& francis group

1 At the time of ASEAN’s founding ASEAN members were deeply fractured in many ways. For instance,
Indonesia had just emerged from a massive domestic confrontation with Malaysia and Singapore. The
territory dispute between Malaysia and the Philippines over Sabah was facing. Vietnam was divided and
the war between North Vietnam and South Vietnam. ASEAN was faced with communist regimes, which
created a serious security threat. Read more in Rodolfo C. Severino, ‘ASEAN: building the peace in
Southeast Asia’ the fourth high-level meeting between the United Nations and Regional organisations on
cooperation for peace-building United Nations, New York (2001) <http://asean.org/?static_post=asean-
building-the-peace-in-southeast-asia> accessed 17 February 2017



pressures, which tend to make them nationalistic and inward looking.>* More details of
the overview of the economic aspects of the ASEAN economy will be discussed in

Chapter two.

Section 1.3 Evolution of the ASEAN

The establishment of the Bangkok Declaration in 1967, also called “the ASEAN

Declaration” 3

, is considered to be the ASEAN’s founding document with a loose
organisational structure. The ASEAN’s status in this Declaration reflects the differing
views of the definition of a treaty, as defined by the Vienna Convention on the Law of
Treaties of 1969.% Although the ASEAN Declaration did not claim to be a strong treaty, it
can be argued to be a treaty nonetheless. The Bangkok Declaration did not create an
organisation that was tasked with establishing a mechanism to foster mutual trust
among the original five founder states® because the Bangkok Declaration was intended

to create a legal relationship among the signatories®’ in order to achieve the aims set

forth in the Declaration.®® The objective of the ASEAN is to try to support the region’s

32 pearlie M. C Koh, ‘Enhancing economic co-operation: a regional arbitration center from ASEAN’ (2000)
49(2) <http://www.Jstor.org/stable/761685> 390 accessed 15 February 2013

3 More information about the ‘Bangkok Declaration in 1967’
<http://cil.nus.edu.sg/rp/pdf/1967%20ASEAN%20Declaration-pdf.pdf> accessed 1 September 2013

** The heads of State or Government were not involved in signing the Bangkok Declaration. It was signed
in Bangkok by the Foreign Ministers of Indonesia (Mr Adam Malik), Malaysia (Tun Abdul Razak, who was
Deputy Prime Minister rather than Foreign Miniter), The Philippines (Mr Narciso Ramos), Singapore (Mr S
Rajaratnam) and Thailand (Mr Thanat Khoman).

**The Vienna Convention on the law of treaty defined the definition of “treaty” as an international
agreement concluded between States in written form and governed by international law that is intended
to create binding legal relation among parties to the agreement. See more Paul J. Davidson, The legal
framework for international economic relation ASEAN and Canada, (1 ed Institute of Southeast Asian
studied 1997)

%® Jean-Claude Piris and Walter Woon, Towards a rules-based community: an ASEAN legal service
(Cambridge University Press 2015), pages 6-7

% The ASEAN was formed when the foreign ministers, Adam Malik of Indonesia, Narciso Ramos of the
Philippines, Tun Abdul Razak of Malaysia, S. Rajaratnam of Singapore and Tun Thanat Khoman of Thailand,
signed the ASEAN Declaration

® \Walter Woon, ‘Dispute settlement the ASEAN way’ (2012) <http://cil.nus.edu.sg/wp/wp-
content/uploads/2010/01/WalterWoon-Dispute-Settlement-the-ASEAN-Way-2012.pdf> accessed 1 June
2013
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economic growth and members’ social and cultural development by strengthening the
equality of the community and creating mutual trust among the member nations, as

evidenced in the Bangkok Declaration.*

Now, the new ASEAN members include Brunei, Vietnam, Laos, Myanmar and
Cambodia, plus the five founding members (Thailand, Singapore, the Philippines,
Indonesia and Malaysia), which means that the number of signatory countries slightly
increased during the period from 1983-1999 after the decline of Cold War tensions.
They saw the ASEAN as a potentially valuable way to promote economic development.
The reason Cambodia was the last country to join the ASEAN was because of a violent
internal coup in Phnom Penh and the stabilisation of its government.*® Therefore, the

ASEAN is now the representative of all ten Southeast Asian nations.

MYANMAR n
— ~

— ] NG d PHILIPPINES
=== 3
o |
' —i 2 VIETNAM
(GEE  CBoon BRUNEI DARUSSALAM
\ MALAYSIA
SINGAPORE =
INDONESIA

Figure 1.1: Map of the ten ASEAN member countries.*!

39 ASEAN Secretariat, ‘The ASEAN Declaration (Bangkok Declaration)’ (1967)
<htttp://www.aseansec.org/1212.htm> access 1 January 2013

e Leifer, above 6, page 160

1 (1) Brunei Darussalam, Head of State: His Majesty Sultan Haji Hassanal Bolkiah Mu'izzaddin Waddaulah
capital: Bandar Seri Begawan, Languages: Malay and English Currency: Brunei Dollar, (2) Cambodia, Head of

11



At the time of its foundation, the common interest among the ASEAN members
was influenced by external powers who had influence in Southeast Asia, and the fact
that Western powers like France and Britain had a stake in the region.** The presence of
the British military had important security implications for Singapore and Malaysia,**

and this was why the ASEAN would not deal directly with military matters. The ASEAN is

State : His Majesty King Norodom Sihamoni, Head of Government : Prime Minister Hun Sen, capital: Phnom
Penh, Language : Khmer, Currency : Riel (3) Indonesia, Head of State : President Joko Widodo, Capital :
Jakarta, Language : Indonesian, Currency : Rupiah (4) Lao PDR, Head of State : President Choummaly
Sayasone, Head of Government : Prime Minister Thongsing Thammavong, Capital : Vientiane, Language :
Lao, Currency : Kip (5) Malaysia, Head of State : His Majesty The King Almu'tasimu Billahi Muhibbuddin
Tuanku Al-Haj Abdul Halim Mu'adzam Shah ibni Almarhum Sultan Badlishah, Head of Government : The
Honourable Dato' Sri Mohd Najib bin Tun Abdul Razak, Capital : Kuala Lumpur, Language(s) : Malay, English,
Chinese, Tamil, Currency : Ringgit (6) Myanamr, Head of State : President Thein Sein, Capital : Nay Pyi Taw,
Language : Myanmar, Currency : Kyat (7) Philippine, Head of State : President Benigno S. Aquino lll, Capital :
Manila, Language(s) : Filipino, English, Spanish, Currency : Peso (8) Singapore, Head of State: President Tony
Tan Keng Yam, Head of Government: Prime Minister Lee Hsien Loong, Capital: Singapore, Language(s) :
English, Malay, Mandarin, Tamil, Currency : Singapore Dollar, (9) Thailand, Head of State : His Majesty King
Bhumibol Adulyadej, Head of Government : Prime Minister General Prayut Chan-o-cha, Capital : Bangkok,
Language : Thai, Currency : Baht (10) Vietnam, Head of State : President Truong Tan Sang, Head of
Government : Prime Minister Nguyen Tan Dung, Capital : Ha Noi, Language : Vietnamese, Currency : Dong
source from <http://www.asean.org/asean/asean-member-states> The ASEAN region has a population of
about 567 million, a total area of 4.464 million square kilometers, a combined Gross Domestic Product (GDP)
of roughly 1073 billion US dollar and a total trade about 1405 billion US dollar see more ASEAN Secretariat
website. In term of population, the largest country in ASEAN is Indonesia with 231 million of population;
Philippine has 92 million Vietnam with population of 87 million. In term of smallest countries starting with,
Brunei has only 0.4 million of population, followed by Singapore with population of 4.9 million and Laos with
population of 5.9 million. In term of total area, the largest country in ASEAN is Indonesia with total area of
1.860 million square kilometers. Myanmar has 0.676 million square kilometers, Thailand has 0.513 million
square kilometers, followed by Singapore with total area only 0.7 thousand square kilometers and Brunei
has total area of 4 thousand square kilometers. See http://asean.org/asean/asean-member-states/, <http://
www.rcmss.org/ijdds/Vol.1/No.1/.pdf >accessed 5 January 2013, and http://www.cfr.org/asia-and-
pacific/asean-association-southeast-asian-nations/p18616

* Thailand is the only country in ASEAN that was never colonised. With the exception of Thailand, all
ASEAN member countries were former colonies. There were five countries; Spain, the Netherlands, Great
British, France and the United States, had colonies in Southeast Asia. List of colonies in ASEAN; between
1565 and 1571 Spain ruled the Philippines over Cebu and Manila. The Philippines gained independence
from Spain on 12 Junel898 and later, the Americans occupied the country. The Philippines granted full
independence on 4 July 1946. Singapore declared its independence from the Great British on 3 August
1963. Vietnam gained independence from France on 2 September 1945. Laos achieved complete
independence from France on 22 October 1953. Cambodia gained independence on 9 November 1953.
The Dutch officially transferred sovereignty and following a 4 years for independence in Indonesia.
Currently, all of ASEAN countries attain complete independence from Western nations.

* At the time of ASEAN'’s founding periods, Malaysia was formed in 1963, which comprised the
Federation of Malaya and the former British colonies in Southeast Asia, namely, Singapore, British North
Borneo over Sabah and Sarawak. Besides, their mutual concern over Indonesia, Malaysia and Singapore
were deeply suspicious of each other. ASEAN was an opportunity to enhance their national prestige over
the Philippine and Malaysia with the counterbalancing with the United States; obviously ASEAN was not a
security-oriented structure. More details, ibid, above 6.
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considered to be the first successful attempt at forging regional cooperation for the
creation of institutionalised co-operative security in Southeast Asia.** The conflict
management part of the ASEAN was originally established in order to avoid the use of

force and violence.*

The ASEAN has now moved toward adopting an increasingly legalistic,
adjudicatory, judicial or quasi-legal mechanism for the settlement of trade disputes with
the aim of avoiding conflict between members in order to prevent them from using
force or threats to deal with bilateral problems. Many significant changes have occurred
in the transition from the old regionalism to the new regionalism of the ASEAN. During
the cold war period (1947-1991), the ASEAN was perceived as a political and diplomatic
body that had been created by governments for specific, exclusive, inward-looking
political purposes only. In this early period of ASEAN regionalism, it was related to
diplomatic factors that were leading to communist subversion in the Southeast Asia
context. This was a new challenge to develop from this early period and adapt to the
growth of a new regionalism and the ASEAN faced organisational tensions and difficulties

in attempting to overcome it.*

The development of the new regionalism included the adoption of the ASEAN
Charter in 2007* to serve as a legal and institutional framework, mainly in terms of
cooperating in the consolidation of treaties, agreements and conventions, the creation
of a dispute settlement mechanism and compliance, and the creation of new positions

at senior management level. The second development entailed the adoption of “ASEAN

L Cuyvers and R. Tummers, ‘the road to an ASEAN economic Community: how far still to go?’ (2007)
CAS discussion paper no: 57, page 6

* Ibid, page 28

6 Leszek Buszynski, ‘ASEAN's New Challenges’ (1997-1998) 70 (4) <http://www.jstor.org/stable/2761323>
accessed 01/08/2014

* The ASEAN Charter supports the strengthening of ASEAN by committing member states to “intensify
community building through enhanced regional cooperation and integration more details provide in the
Bali Declaration of ASEAN Concord Il website: <http://www.mfa.go.th/asean/contents/files/other-20130527-
164513-046340.pdf> accessed 22 March 2014

13



Blueprints”,*® which provided for the institutional complexity and formation of three

communities, namely the Economic Community, the Political-Security Community and

the Socio-Cultural Community.*®

Section 1.4 Characteristics of the ASEAN

The ASEAN is still a traditional international organisation in the sense that it has
a purely inter-governmental structure without any formal inter-governmental decision-
making mechanisms.”® Indeed, the decision-making power remains in the hands of
member states, who make equal contributions. This means that decisions cannot be
made against the interests and wishes of all member states. The ASEAN is not a
supranational power because it does not have a commission that acts as an
independent organ of the member states, which has been adopted as a legal body, and
which acts directly in ways that are binding on member states. Unlike similar
organisations such as the European Union (EU), the ASEAN does not have a regional
parliament or a council of ministers with law-making powers, or any power of
enforcement, and it has no judicial system under international law.> This lack of any
supranational element means that the ASEAN has to adopt an ASEAN Summit
declaration to formulate a policy. The ASEAN has no capacity to impose legal acts with
direct effects on member states and it cannot make a decision binding on member
states. The ASEAN has never had any intention of delegating supranational powers since

the 15" December 2008 when the ASEAN Charter came into force, and this policy

*® The ASEAN Blueprint made at the 12" ASEAN Summit in Cebu, the Philippines, on 13 January 2007, to
accelerate the establishment of the ASEAN Economic Community (AEC) by 2020, but the AEC deadline was
accelerated to 2015. The AEC Blueprint is the document describes how the AEC will operate and defines
the goal of economic integration as the free movement of goods, services, investment and skilled labour
and the free flow of capital among the member countries by 2015.

* The Bali Declaration of ASEAN Concord Il website: http://www.mfa.go.th/asean/contents/files/other-
20130527-164513-046340.pdf

* Lee Leviter, ‘The ASEAN Charter: ASEAN failure or member failure’ (2010) 43(159) International Law and
Politics < http://nyujilp.org/wp-content/uploads/2013/02/43.1-Leviter.pdf> accessed 1 March 2016

> Simon Chesternam , ‘Does ASEAN exist? (2010) 12 Sybil pages, 199-211
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1113612> accessed 3 March 2012
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remains unchanged today.’” This lack of intention is due to the declaration of the
Charter, in which it commits itself to the great institutionalisation of the ASEAN and it
does not want to encourage the taking of strong action by the ASEAN Secretariat. This
may imply that the ASEAN seems to be more concerned with promoting a national
agenda than a supranational one.>® Moreover, Chng Meng-Kng, a former ASEAN
Secretariat-General, notes that the reason the ASEAN does not intend to develop as a
supranational body is that, by nature, it is a purely intergovernmental association
without any supranational objectives. This is consistent with the view that the lack of a
supranational body will be the greatest characteristic and evolution of the ASEAN
machinery.> For further discussion of the possibility of the ASEAN adopts supranational

regime will explain in Chapter 7.

The major development of this institution focuses on the organisational
structure of the ASEAN.>> In summary, the ASEAN is an intergovernmental regional
organisation®® to co-ordinate the involvement of the regional leaders. As detailed below,
there is no way the ASEAN can take legally binding decisions independent of its political

organ to impose binding legal acts on member states.”’

*2 Rodolfo Severino, the former Secretary-General of ASEAN stated that ASEAN is not and was not meant
to be a supranational entity acting independently of its members. This is because ASEAN has no regional
parliament or council of ministers with law-making powers as well as no power of enforcement and no
judicial system. Read more in Redolfo Severino, ‘Asia Policy Lecture: What ASEAN is and what it stands for’
(The research institute for Asia and the Pacific, University of Sydney, Australia, 22 October 1998) and
Simon Chesterman, ‘From community to compliance? The evolution of monitoring obligations in ASEAN’
Cambridge University Press (2015), page 12.

>3 Amitav Acharya, ‘ASEAN institutional reform and strengthening’<http://www.amitavacharya.com/sites/
default/files/ADBI%20ASEAN%20Institutional%20Reform%20Paper.pdf> accessed 23 May 2015

> Chng Meng Kng, ‘ASEAN’s institutional structure and economic co-operation’ (1990) 6(3) ASEAN
economic bulletin, page 270 and Willem van der Muur, ‘The legal nature of the ASEAN economic
community 2015’ (Master thesis Public International Law) (2012) University of Amsterdam, page 14.

> Suthiphand Chirathivan, Chumporn Pachusanond and Patcharawalai Wongboonsin, ‘ASEAN Prospects
for Regional Integration and the Implications for the ASEAN Legislative and Institutional Framework’
(1999) 16 (1) ASEAN Economic Bulletin 28.

*5 Article 3, Chapter Il of the ASEAN Charter.

> Willem Van der Muur, ‘The legal nature of the ASEAN Economic Community 2015’ (Master thesis Public
International Law) (2012) University of Amsterdam pages 13-14.
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1.4.1 Structure of the ASEAN

The ASEAN Charter established and formalised institutions to enable the ASEAN
to develop deeper community integration. The ASEAN consists of seven main structures,
namely the ASEAN Summit, the ASEAN Coordinating Council, the ASEAN Community
Councils, the ASEAN Sectorial Ministerial Bodies, the Committee of Permanent
Representatives to ASEAN, the ASEAN National Secretariat, the ASEAN Secretary-
General and the ASEAN Secretariat. Each structure will be further elaborated in the
following subsections. However, it should be noted that they will not be studied in detail,
since their roles and functions are too subject-specific and, in some cases, they are not

related to the overall functioning of the ASEAN.

A) The ASEAN Summit

The ASEAN Summit is the ASEAN’s supreme policy-making body. This is the
highest decision-making body of the ASEAN, which includes the heads of states and the
governments of the ten member countries. The duty of the summit is to establish the
direction of ASEAN policies and objectives. This is the final decision-making body
referred to by the ministerial bodies or the Secretary General. The ASEAN summit is an
institutionalised mechanism designed to promote political collaboration among member
states. The summit as an organisation holds meetings between the heads of each of the
governments to discuss and resolve regional issues and promote external relations with
outside countries.”® The first meeting, in Bali, Indonesia, in 1976 aimed to improve the
ASEAN organisational structure by giving it more authority to facilitate economic co-

operation and by the establishment of the AFTA (ASEAN Free Trade Area).

The ASEAN summit is one of the methods by which the ASEAN can strengthen its

institutions. It is the highest decision-making body and it meets once every year. The

*® Audier & Partners, ‘The ASEAN Regional Trade Agreement and the WTO legal and trading system’
Seminar Master of International Economic Law-Toulouse University
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Summit acts as the policy-making body of the ASEAN* and it plays a significant role in
making decisions when a consensus cannot be reached, as stated in Article 20(2) of the
ASEAN Charter.?® Moreover, Chapter VIII states that the ASEAN Summit must act like an
appellate body when a dispute remains unresolved. This enables the parties to request
the ASEAN Summit to make a decision using the recommendations from an ASEAN
dispute settlement mechanism, referred to under Article 26 of the ASEAN Charter. The
ASEAN summit is the final adjudicator. The decision itself is binding on the membership,
but the ASEAN Charter does not provide the precise terms for the implementation of
this decision by the member states. Moreover, the ASEAN Summit decision-making

. 1
powers leave room for non-consensual methods of reaching an agreement.®

Additionally, the ASEAN Summit also has the duty to enforce decisions based on
the ASEAN’s dispute settlement mechanisms. Any serious breach of the Charter or any
form of non-compliance can be referred to the ASEAN Summit for a decision.®?
Moreover, the ASEAN Summit acts as the policy-making body referred to under Article

7(2)(b),® and it also have the duty to appoint a Secretariat.

However, the ASEAN Summit, per se, is not a court or an arbitration tribunal.®* In
practice, if it is unable to settle a dispute, the ASEAN Summit can refer the matter to
international arbitration, such as the United Nations,®® or the parties can bring their case
to the International Court of Justice in the Hague, the Netherlands, based on the fact

that the Summit is not a judicial body.®

* ASEAN Charter Art 7(2)(b)

® ASEAN Charter Art 20(2)

*! problems and the limits of the ASEAN Summit under the ASEAN Charter will further explain in Chapter 6
®2 ASEAN Charter Art 20(4)

®3 ASEAN Charter Article 7(2)(b)

* Audier & Partners, above 58, pagel86

®*Member states have the right to use dispute settlement regime ‘Article 33(1)’ of the United Nations to
applies as indicates in the Article 28 of the ASEAN Charter

66 Eugene K.B. Tan, ‘The ASEAN Charter has legs to go places: ideational norms and pragmatic legalism in
community building in Southeast Asia’ (2010) 12 SYBIL, page 171
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There are ministerial-level meetings below the ASEAN Summit with an annual
Ministerial Meeting, in which all the policies of the different ASEAN working units are
coordinated. In the stage of the meeting that occurs between the Annual Ministerial
Meetings, the ASEAN’s activities are conducted by the ASEAN Standing Committee (ASC)
to continue the primary decision-making without interruption. Furthermore, the ASEAN
Economic Ministers (AEM), one of the ministerial groups, has the necessary

independence to oversee economic cooperation.67

Other organs, such as the ASEAN Coordinating Councils, exist to ensure the
implementation of the relevant decisions of the ASEAN Summit and to co-ordinate the
work of the different sectors on particular issues.®® Likewise, the ASEAN Community
Councils also need to certify and enhance the policy coherence, efficiency and
cooperation among these institutions. There are three councils, namely, the Council for
the ASEAN Security Community; the Council for the ASEAN Economic Community, which
is responsible for the international trade of hosting member states, and the Council for
the ASEAN Socio-Cultural Community, which is responsible for the education and culture
of the hosting member states.®® Each member state can choose its own national
representative for each ASEAN Community Council Meeting. The ASEAN Sectorial
Ministerial bodies help to strengthen cooperation in order to support ASEAN integration
and community building. Their function is to help to implement the agreements and
decisions of the ASEAN Summit, but they also make recommendations to their
respective community Councils, such as the Senior Official Meeting (SOM)’® or the

ASEAN Committee on Women.

%7 Overview ASEAN, http://www.aseansec.org.64.html accessed 1 April 2014

®® ASEAN Charter Art 9

® Carolina G. Hernandez, ‘Institution building through an ASEAN Charter’ (2003) CSIS SIIA <
http://www.kas.de/upload/auslandshomepages/singapore/Hernandez_AseanCharta.pdf> 8 October 2012
® The ASEAN Ministerial Meeting (AMM) established Senior Official Meeting (SOM) in November 1971 as
the another institution, consists of senior Foreign Ministry officials, but it is still outside the formal
structure of ASEAN, read more Rizal Sukma, ‘ASEAN beyond 2015: the imperatives for further institutional
changes’ (2014) ERIA-DP-2014-01
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Figure 1.2: ASEAN organisational structure’*

AEM: ASEAN Economic Ministers’?

AMM: ASEAN Ministerial Meeting”
AFMM: ASEAN Finance Ministers Meeting’*
SEOM: Senior Economic Officials Meeting75
ASC: ASEAN Standing Committee’®
SOM: Senior Officials lVIeeting77

" The ASEAN structure from figure 1.2 shows the ASEAN Summit is president forum, ASEAN Coordination
Council is foreign ministerial forum, ASEAN Community Councils is coordinate pillars minister level, ASEAN
Sectoral ministerial bodies is minister level, Committee of permanent representatives is ASEAN’s
ambassador, The National secretariats is administrative officers and last one is committees abroad which
is forum outside Asia. See more website; http://www.asean.org/asean/asean-structure

> The AEM is the highest decision-making body for economic matters. The AEM is responsible for the
recommendations on ASEAN economic co-operation and consultation between member countries on all
aspects of ASEAN economic co-operation.

®The formation of ASEAN was not found by a gathering of heads of governments. It was a gather of
foreign ministers of member countries to set the plans for the group. That body, later known as ASEAN
Ministerial Meeting (AMM), served as the central institution of the Association, responds for policy
formulation, coordination of activities in all intra-ASEAN cooperation and review of decisions of the lower
level committees. Website: <http://www.asean.org/communities/asean-political-security-community
/category/asean-ministerial-meeting-amm>

*1n 1997, the ASEAN Finance Ministers’ Meeting (AFMM) preceded by an informal ASEAN Senior Finance
and Central Bank, held to discuss the causes of the Asian debt crisis and restore economic and financial
stability in the region. See more the text at Joint Ministerial Statement of the Special AFMM, Kuala
Lumpur, 1 December 1997 website <http://www.asean.org/asean-economic-community/asean-finance-
ministers-meeting-afmm/ >accessed 1 May 2014

’>The Senior Economic Official Meeting (SEOM) is a meeting of senior officials from economic ministries
in all matters relating to ASEAN economic cooperation.

’® The ASEAN Standing Committee (ASC) is a coordination organ between ASEAN, the AMM and the
bodies to carries on the work of the committees with a view to implementing policy guidelines of the
Association in the inter-session between AMMs.
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As illustrated in Figure 1.2 above, the ASEAN organisation is composed of several
bodies rather than one supranational body. The advantage of this type of structure is that
it allows for flexibility in relation to changes and adaption. However, this type of
organisational structure also has disadvantages based on the lack of an integrated
decision-making structure, which may generate institutional and procedural deficiencies.
For example, the ASEAN consists of more than a hundred committees that need to be
consulted and reach a consensus at all levels of decision making. This process may be
highly inefficient and the decision making will be an extremely complicated and lengthy

process.78

It is evident from the ASEAN Charter provisions that the ASEAN lacks any
institutional mechanisms, as well as there being an inability and unwillingness to co-
operate, and there is still a lack of clarity in terms of how their functions and roles relate
to each other.”” Moreover, there are no sanctions in the event of a serious breach of the
Charter.®’ The role of the ASEAN Summit as an arbitrator is very weak because it does
not mention any arbitration ability in this capacity to adopt a consensual approach.
Furthermore, the ASEAN Summit does not bind any of the member states to its
decisions. This is the main barrier that the parties need to clarify in the future in order to
facilitate an agreement among them.®! The ASEAN summit has the final decision-making

power, despite the fear that its decisions will inevitably be politically driven.

" The Senior Official Meeting (SOM) is a meeting of senior official at the Permanent Secretary or
equivalent level, from the foreign ministries of each member country. It meets to discuss political matters
pertaining to the activities of the AMM.

® More detail see, Muthiah Alagappa, ‘Institutional framework: recommendations for changes’ in K.S.
Sandhu et al (eds) The ASEAN reader, (1992), page 65

79 Avery D. H. Poole, ‘Cooperation in Contention: The Evolution of ASEAN Norms’ (2007) YCISS Working
Paper Number 44, page 1

80 Tan, above 66, page 186

& Michael Ewing-Chow, ‘Culture club or chameleon: should ASEAN adopt legalization for economic
integration?’ (2008) 12 SYBIL, page 225
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Furthermore, there is no mention in the ASEAN Charter regarding the decisions
the ASEAN Summit can make. This lack of guidelines begs the question of whether such

decisions could also refer to international agreements entered into by the ASEAN.??

B) The ASEAN Secretariat

The ASEAN leaders held their first meeting in 1976 with the aim of creating and
strengthening political solidarity and consolidating economic cooperation. The first
proposal was to create the ASEAN Secretariat.®* This is the most important organ for
facilitating the ASEAN’s organisation and structure. It is appointed by the ASEAN Summit
for a 5-year term without renewal. The Secretariat-General (SG) is selected from ASEAN
member states on the basis of alphabetical rotation.?* The Secretariat’s function is to
coordinate all the ASEAN’s functions and activities in order to assume a greater role of
monitoring regional integration. The ASEAN decided to build an ASEAN Free Trade Area
in 1992 as a means of enlarging and giving more power to the Secretariat-General.® It
has the power to provide greater efficiency in the co-ordination of other ASEAN organs
in order to make the implementation of ASEAN activities more effective, such as
ensuring that meetings are held each year to authorise the signing of agreements on
behalf of the ASEAN, but only in non-sensitive areas® and to represent the ASEAN at the
United Nations (UN), where it only has observer status. The responsibilities of the
ASEAN SG are explained in the ASEAN Charter, in which it is stated that the Secretary-

General shall “carry out the duties and responsibilities of the high office in accordance

8 7atil Aqgilah Metassan, ‘Implementation of international agreements in the realization of the ASEAN
Charter’, (2012) http://www.aseanlawassociation.org/11GAdocs/workshop4-brunei.pdf, page 9 accessed
12 January 2014

® The ASEAN Secretariat would be renamed from the ASEAN Secretariat to the ‘Secretary-General of
ASEAN’ asserted in the Singapore Declaration

84 http://www.asean.org/asean/asean-secretariat/secretary-general-of-asean

¥ Rodolfo C. Severino, Southeast Asia in search of an ASEAN community insights from the former ASEAN
Secretary-general (1st ISEAS publishing Singapore 2006)

¥ Non-sensitive area means excluding security and foreign policy issues
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with the provisions of this Charter and relevant to ASEAN instruments, protocols and

established practices.”®’

According to Article 11 paragraph (b), the ASEAN Secretariat-General has the
duty to facilitate and monitor the progress of the implementation of all ASEAN
agreements and decisions and then submit the work of the ASEAN reports to the ASEAN
Summit. The most important role of the ASEAN Secretariat-General is to participate in
meetings of the ASEAN Summit, the three ASEAN Community Councils, the ASEAN

Coordinating Council, and the ASEAN Sectorial Ministerial Bodies.®®

The ASEAN Secretariat’s role in dispute settlement is explained in Article 23
Paragraph 2 of the ASEAN Charter: “parties to the dispute may request the Chairman of
ASEAN or the Secretary-General of ASEAN to provide good offices, conciliation or
mediation by acting in an ex-officio capacity”.®® The Secretariat-General of the ASEAN
also has a duty to submit a report to the ASEAN Summit about the findings,
recommendations or decisions resulting from an ASEAN dispute settlement mechanism
only in a non-compliance situation, excluding any disputes inside any member state or
bilateral disputes such as territorial claims among ASEAN member states, as listed in

Article 27 Paragraph 2 of the ASEAN Charter.*

The Secretariat-General is currently located in Jakarta, Indonesia in the
Department of the Federal Government Office.”® The Secretary-General of the ASEAN
2013 -2017 is His Excellency Le Luong Minh from Vietnam.*?

# ASEAN Charter Art 11

¥ ASEAN Charter Art 11 paragraph c

8 ASEAN Charter Art 23 paragraph 2

% ASEAN Charter Art 27 paragraph 2

' There are four compositions: Secretary-General, three Bureau Directors, a Foreign Trade and Economic
Relations Officer, an Administrative Officer, a Public Information Officer and an Assistant to the Secretary-
General for more detail visit: http://www.asean.org/asean/asean-secretariat/basic-
documents/item/asean-secretariat-basic-documents-asean-secretariat-basic-mandate-2

92 http://www.asean.org/asean/asean-secretariat/secretary-general-of-asean
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ASEAN Secretariat
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Figure 1.3: the ASEAN Secretariat structure®®

Unfortunately, despite these important roles, the Secretariat-General is weak
due to its limited authority, the absence of its committee roles, and due to there being
no budget for research and no power to implement agreements, and no action plan due
to the lack of political support.”* Moreover, there is no structure and no specific task to
enforce the implementation of a dispute settlement mechanism.*® The limitation of the

ASEAN Secretariat’ s role will further explain in Chapter 6.

% The Secretariat now consists of four departments (one of each for ASEAN Political-Security Community
(APSC) Department, ASEAN Economic Community (AEC) Department, ASEAN Socio-Cultural Community
(ASCC) Department and Community and Corporate Affairs (CCA) Department ASEAN website
http://asean.org/asean/asean-structure/organisational-structure-2/ accessed 17 February 2017

**«The ASEAN Experience: Insights for regional political cooperation” South centre SC/GGDP/AN/REG/1
February 2007, page 11

% Acharya, above 53, page 5
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The establishment of the ASEAN Secretariat in Jakarta in 1977 gave it the
authority to directly address contracting parties and communicate formally to give them
advice, to coordinate the organs of the ASEAN and enable the more effective
implementation of all ASEAN activities.”® It is headed by the Secretary General of the
ASEAN Secretariat. The main reason the ASEAN Secretariat can do nothing more than
enforce limited duties is because member countries are reluctant to give any meaningful

power to the Secretary-General of the ASEAN.?’

The ASEAN Secretariat has been able to take the initiative since 1992 at the
Singapore Summit,98 when it was given enhanced power in practice to operate
effectively and ostensibly professionally in any circumstances.” However, its power to
do so is limited based on the fact that it cannot authorise calls for compliance with
ASEAN agreements or take any action related to the ASEAN’s purpose.'® The Secretariat
itself has no legal authority to resolve disputes, neither does it have the power to bind
member states to decisions. The ASEAN Secretariat has no legal authority to resolve
disputes among member states and its formal powers are weak. This powerless
Secretariat cannot even handle administrative work. It has no delegated authority to

. . 101 - .
punish members for non-compliance™® with ASEAN agreements or ensure compliance

* For more detail about functions and power of the ASEAN secretariat Vvisit

http://cil.nus.edu.sg/rp/pdf/1976%20Agreement%200n%20the%20Establishment%200f%20the%20ASEA
N%20Secretariat-pdf.pdf

%7 After the ASEAN was established in 1967, it did not set regional organisations any task in the context of
institution structures, which makes it dysfunctional and very slow. The ASEAN lacked fixed institutions in
the formative year and the ASEAN Secretariat is still the only standing centralised institution. However,
the ASEAN Charter is regarded to be somewhat deficient and this has led to a number of attempts to
strengthen the ASEAN Secretariat recently, since it is perceived to be the major weakness of the Charter.
For the criticisms of the ASEAN Charter in relatively inefficient institutional structures read more Chapter
6 Section 6.2.3 (d)

% The Singapore Summit of 1992 and the 25" ASEAN Ministerial Meeting in Manila in 1992 agreed to
strengthen the Secretariat that could carry out more effective functions and powers of the Secretariat,
which appears in Annex 2 of the Protocol amending the Agreement on the Establishment of the ASEAN
Secretariat (the Manila Protocol) See, ASEAN website http://asean.org/?static_post=asean-secretariat-
basic-documents-asean-secretariat-basic-mandate-2

% piris and Woon, above 33, pages 29-31

190 podolfo C. Severino, ‘Framing the ASEAN Charter: An ISEAS perspective’ (ISEAS 2005), page 6

Rodolfo C. Severino, Omkar Lal Shrestha and Jayant Menon, The ASEAN economic Community: A work
in progress (ISEAS 2013)
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with their ASEAN economic community commitments and it has no power to initiate

102
92 As Termsak

arrangements to advance and uphold the purposes of the ASEAN.
Chalermpalanupap, Director of the Political Security Directorate at the ASEAN
Secretariat, puts it, “[a] serious problem of the ASEAN Secretariat is a lack of

coordination that also leads to the ASEAN coordination of economic integration.'*®

C) The ASEAN National Secretariat

Article 13 of the ASEAN Charter states that ‘the ASEAN National Secretariat is to
be established by each of the ASEAN member states and it would serve as a national
focal point for all ASEAN matters and coordinating the implementation of ASEAN

. . . 1
decisions at the national level.’***

Moreover, Article 13 sub-paragraph (c) gives the
ASEAN National Secretariats the task of coordinating the implementation of ASEAN
decisions at the national level, which could also cover the implementation of
international agreements at the national level.!® The ASEAN National Secretariats are

currently located in each ASEAN country**®with the respective Foreign Ministry.

The ASEAN National Secretariats serve at the domestic level within the territory of
each state, having been established to act as national central points to provide all
ASEAN information at the national level. An ASEAN National Secretariat has been
established in each member country to undertake the work of the Association on behalf
of that country. A Director General heads each ASEAN National Secretariat and the
National Secretariat of the ASEAN for Malaysia for example shall; i) serve as the national

focal point; ii) be the repository of information on all ASEAN matters at the national

192 Chun Hung Lin, “EU-style Integration? Future of Southeast Asian Countries after ASEAN Charter”

<http://saopaulo2011.ipsa.org/paper/eu-style-integration-future-southeast-asian-countries-after-asean-
charter> accessed 17 November 2014

103 Severino, above 100, pagel3

ASEAN Charter Art 13

105 Metassan, above 82, page 9

% For more details of the lists of ASEAN directors-general in national secretariats visit
http://asean.org/storage/2012/05/List-of-ASEAN-Directors-General-Jan-2017-for-CRD.pdf
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level; iii) coordinate the implementation of ASEAN decisions at the national level; iv)
coordinate and support the national preparation of ASEAN meetings; v) promote ASEAN
identity and awareness at the national level, and vi) contribute to the building of the

ASEAN community.107

The Ministry of Foreign Affairs, ASEAN Department, serves as the
ASEAN National Secretariat of Malaysia and the Office of ASEAN Affairs in the
Philippines serves as the ASEAN National Secretariat. It is organised and designed to
implement ASEAN-related activities at country level. Moreover, the ASEAN National
Secretariat in the Philippines is also responsible for providing policy guidance and staff
support in negotiations, integration, reports and operations of the national

governments in the ASEAN.'®

1.4.2 Decision-making structure

Decision-making processes are central to the effective functioning of
international organisations, since the possibility of reaching an international
agreement depends on them. Decisions can be reached in international and regional
organisations by applying various methods, such as majority, unanimity and
consensus.'® The ASEAN follows the “ASEAN Way” in recognition of the decision-
making process based on the relationship among member states. There are many
approaches that need to be considered regarding the ASEAN and its decision-making

process, as shown below.

197 ASEAN-Malaysia national Secretariat visit, http://www.kln.gov.my/web/guest/dd-asean_malaysia

ASEAN-Philippine  national  Secretariat  http://www.dfa.gov.ph/main/index.php/office-of-the-
undersecretary-for-policy

199 sanae Suzuki, ‘Chairship system and decision making by consensus in international agreements: the
case of ASEAN’ (2014) IDS discussion paper (471), page 1 https://ir.ide.go.jp/dspace/bitstream/
2344/1376/1/ARRIDE_Discussion_No0.471_suzuki.pdf accessed 22 February 2017

108
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a) The musyawarah and mufakat

The first decision-making approach is called “musyawarah (consultation) and

mufakat (consensus)”.*'° This means that the process of decision-making is based on

discussion and consultation. The musyawarah and mufakat ™’ approach relies on
consensus as an important feature of managing conflict in the ASEAN. This decision-
making style evolved from village practices in Indonesia in order to prevent conflict,
based on Indonesia’s cultural traditions that have developed within the ASEAN.!'?
Consensus is considered to be the best decision-making approach in many Asian

. L. . . . .11 . . .
societies, such as the Javanese village society in Indonesia.'*® Koentjaraningrat describes

the concept of musyawarah and mufakat as follows;

“The concept involves the processes that develop general agreement and consensus
in village as the unanimous decision or mufakat. This unanimous decision can be
reached by a process in term of majority and the minorities approach each other,
based on their respective viewpoints, or an integration of the contrasting

standpoints into a new concept synthesis".114

"1he ‘Musyawarah and Mufakat’ approach are customary practices of traditional decision making as a

democratic stability in Indonesia which has often been observed not only in village meetings but also in
national parliament as well. See more detail, Koichi Kawamura, “Consensus and democracy in Indonesia:
Musyawarah and mufakat revisited”, IDE discussion paper no. 308.2011.9

" The ‘Musyawarah and Mufakat’ words are of Indo. According to some literature, it could have been
introduced together with Islam via India. See, Pushpa Thambipillai and J. Savaranamuttu, ASEAN
negotiations: two insights (Singapore: Institute of Southeast Asian Studies 1985), page 11

12 Ramses Amer, ‘Conflict Management and Constructive Engagement in ASEAN’s Expansion’(1999) 20(5)
Third world quarterly http://www.jstor.org/stable/3993610 accessed 27 July 2014

3 The Javanese Village case showed that the consensus is used by a village leader makes important
decision affecting social life in the village, more details see Amitav Acharya,, ‘ldeas, identity and
institution-building: Making sense of the Asia Pacific Way’ The conference paper provide for national
strategies in the Asia-Pacific: the effects of interacting trade, industrial, and defence policies’, by the
National bureau of Asian research and the centre of trade and commercial diplomacy, Monterey institute
of international studies, March 28-29, 1996, California

1% Koesrianti, ‘the development of the ASEAN trade dispute settlement mechanism: from diplomacy to
legalism’ PhD thesis University of New South Wales (2005), page 33; See also, Mely Caballero-Anthony,
‘Mechanisms of dispute settlement: the ASEAN experience’ (1998) Contemporary Southeast Asia, page 58
and Pushpa Thambipillai and J. Savaranamuttu, ASEAN negotiations: two insights (Singapore: Institute of
Southeast Asian Studies 1985), page 11
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The concept of musyawarah is a simple process, which avoids confrontation
between the parties. It begins with intensive informal and discrete discussions behind-
the scenes and ends with a general consensus among the parties.'*> More importantly,
this consensus approach has become known as the ASEAN Way and is reflected in the

116

processes and structure of the ASEAN. > Moreover, the ASEAN’s decision-making

process is inspired by the practice of musyawarah and mufakat, as explained below. **’

b) The ASEAN Way: Consensus in the ASEAN

The “ASEAN Way” is characterised by close co-operation, the concept and
practice of consensus, decision-making, the principle of non-interference, and the
principle of non-intervention. According to the 1976 Treaty of Amity and Cooperation
(TAC),**® these characteristics are firstly, mutual respect for all nations’ independence,
sovereignty, equality, territorial integrity and national identity; secondly, the right of
every state to its national existence free from external interference; thirdly, non-
interference in the internal affairs of member countries; fourthly, creating a peaceful
settlement of conflicts between members; fifthly, connecting to the outside world; and

119

sixthly, engaging in close consultation and consensus in decision-making.””” The last

characteristic is the voluntary enforcement of regional decisions, which thus reinforces

120

the protection of sovereignty.”™ All these characteristics have led the ASEAN to develop

what is known as the “ASEAN Way” of cooperation.

115

Ibid, page 34

116 Davidson, above 35, page 167

7 Atena S. Feraru, ‘ASEAN decision-making process: before and after the ASEAN Charter’ (2015) 4(1)
Asian development policy review, page 29 www.aessweb.com/download.php?id=3535 accessed 22
February 2017

18 Treaty of Amity and Cooperation in Southeast Asia (TAC), 24 February 1976, at http://asean.org/treaty-
amity-cooperation-southeast-asia-indonesia-24-february-1976/

9 Amitav Acharya, ‘ASEAN at 40 : Mid-Life Rejuvenation? (2007) foreignaffairs <
<https://www.foreignaffairs.com/articles/asia/2007-08-15/asean-40-mid-life-rejuvenation> accessed 1
November 2012, page 3

2% sheldon Simon, ‘ASEAN and Multilateralism : the long, bumpy road to community’ (2008) 30 (2) ISEAS
264
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The positive case for applying the “ASEAN Way” principle is that leaders will
work together in the ‘ASEAN Way’, according to which decisions are made by consensus,
thus avoiding any interference in each other’s domestic affairs.*** In other words, the
traditional consultation and consensus style in the ASEAN is based on initiating the full
support of its members so that no member state will feel discriminated against. Shaun
Nurine'? defines the ASEAN Way as member states having the same attitude, which
entails the adoption of the tradition whereby member states agree or disagree in their
approach to problems among them in order to maintain the illusion of ASEAN unity. She

adds that the ASEAN way is a set of diplomatic norms shared by members.*?®

Without any official definition of the term, other scholars, such as Acharya
Amitav, have stressed that the main characteristic of the “ASEAN Way” is to achieve
compromise without any specific modality for a successful result*** and consultation in
building a consensus, ambiguity and the rejection of hard legalisation with non-

125

confrontational bargaining styles.”” The ideas of both Nurine and Amitav are similar to

those identified by Hiro Katsumata®®as the four elements of the “ASEAN Way”. He
clarified the concept of an “ASEAN Way” by explaining that it is composed of the
principle of non-interference, based on diplomacy, together with the non-use of force

127

through consensual decision-making.”" Furthermore, Kim Hyung Jong claims that the

121 Christopher B. Roberts, ‘ASEAN regionalism: cooperation, values, and institutionalisation’ (2014) 36(1)

ISEAS <www.tandfonline.com> accessed 11 December 2014

22 Shaun Narine who is Associate Professor in Department of Political Science, St. Thomas University
Canada.

122 Shaun Narine, explaining ASEAN: Regionalism in Southeast Asia (1%, Lynne Rienner Publishers

2002)

2% Kim Hyung Jong ‘ASEAN Way and its implications and challenges for regional integration in Southeast
Asia’ (2007) 12 JATI, page 17

2% |bid, pages17-18

Hiro Katsumata is an Assistant Professor at the Waseda University Institute of Asia-Pacific Studies,
Japan

127 kai He ‘Does ASEAN Matter? International Relations Theories, Institutional Realism and ASEAN’ (2006)
2(3) Asian security <http://www.tandfonline.com/doi/abs/10.1080/14799850600920460> accessed 1
January 2014, pages 17-18
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“ASEAN way” often refers to a mechanism of dispute management conducted via the

. 12
process of consensus and consultation.™?®

The consensus is based on broad agreements achieved behind closed doors with
limited members’ choices in public divisions and legalistic procedures. The consensus

decision-making process is described in Article 20 of the Charter as follows;

1) As a basic principle, decision-making in the ASEAN shall be based on consultation

and consensus;

2) Where consensus cannot be achieved, the ASEAN Summit may decide how a

specific decision can be made;

3) Nothing in paragraphs 1 and 2 of this Article shall affect the modes of decision-

making as contained in the relevant ASEAN legal instruments.'?

The ASEAN'’s style of building a consensus is based on the 10-X principle in
regional economic initiatives that does not require the concurrence of all the

members.**°

The 10-X principle means that, when nine members agree to a certain
scheme and one does not, this can be considered as a consensus, which can be
beneficial for all participants without damaging the others.™*! From this perspective, the
ASEAN consensus does not require a total 100 percent agreement by all actors.”** That
means that all members must agree before a decision can be made based on the
opinion of President Tran Dai Quang of Vietnam. Consensus-based decision-making does

not imply unanimity nor does it involve voting, since it does not require all members to

explicitly agree with the proposal being discussed and that no members vote against

2% |bid, pages 17-18

Article 20 of the ASEAN Charter
130 Rajshree Jetly, ‘Conflict management strategies in ASEAN’ (2010) 16(1) The Pacific review, page 53
131
Acharya, above 119, page 26
Ibid, page 27

129

132

30



it.*** More importantly, the requirement that all decisions be reached by consensus

means that further negotiations will continue if just one member country disagrees with

the proposal.’*

As mentioned above, the ASEAN Summit is the ASEAN’s supreme policy-making
body, comprising the Heads of State or Government of the member states, as stated in
Article 7 of the ASEAN Charter. The ASEAN Summit can be seen to be the highest
decision-making body. According to Article 20 (2) of the ASEAN Charter, one of the tasks
of the ASEAN Summit is to decide on matters referred to it under Chapter VII. It is
important to note that, in cases where a consensus cannot be reached, the Charter
provides for the ASEAN Summit to choose an alternative decision-making method or
decide how a specific decision can be made. However, the principle of consensus is
limited, as can be observed from Article 7 of the ASEAN Charter, in which it is stated that
the ASEAN Summit may decide an alternative method for decision-making to arrive at a
specific decision in the event of non-consensus. The provision in Chapter VIl of the
ASEAN Charter does not clarify whether the decision made by the ASEAN Summit has to
be reached via a unanimous consensus; furthermore, there is no information that
relates to the ASEAN Summit referring the matter if it is unable to reach a consensus.'*
The limitations of the ASEAN Way in terms of decision-making and suggestions will be

further discussed in Chapters 6 and 7.

A consensus is arrived at through consultations between governments. The
decision-making processes in the ASEAN take place at both national and regional levels
and a consensus is required at both levels, which facilitates a group consensus at official
meetings. At the national level this involves decisions being made by the staff of the

Ministry of Foreign Affairs, such as, trade, labour, and industrial ministers, including all

133 Feraru, above 117, page 29

134 . .

Koesrianti, above 114, page 34
3> Michael Ewing-Chow and Tan Hsien-Li, ‘The role of the rule of law in ASEAN integration” RSCAS (2013),
page 17
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senior officials and technical officials of each country.'*® Clearly, a consensus must exist
at the national level before a particular matter is adopted and introduced at the regional

137
level,

and at the regional level, a consensus must be reached at each level from
Committee to Ministerial. The ASEAN’s consensus-based decision-making is conducted
by heads of state/leaders’ summit or their ministers. For example, if a committee
reaches a consensual decision, it must then be agreed by the respective Ministries and
Standing Committee, and then finalised at the annual meeting of regional Ministers. If
an issue is brought to the regional level, it must be discussed, prepared and adjusted by

. . . 1
members on the basis of compromise through all informal channels.**®

Therefore, this
process leads to slow progress to reach a final decision whereby a consensus is
acceptable to all member states.™ In some cases, lower-level committees make
administrative decisions, which are then brought to a higher level for approval.*
However, not only is the progress to reach a consensus at the regional level slow, but
the size of the country also affects the speed of the decision-making. To explain, it will
be more difficult for a large country, which has complex functions and activities, and the
different sectors themselves, to agree a national policy. On the other hand, parties will

be able to reach an agreement faster in a small country, which has less complex

. 141
functions.™

The structure of the ASEAN dispute settlement mechanism follows the peace-
seeking cultural norms and traditions of the ASEAN Way in developing a legal framework
to prevent and settle conflict for economic cooperation in the ASEAN.*? The “ASEAN

Way” is a more effective method to resolve disputes in South East Asia based on its

136 Feraru, above 117, page 31

Koesrianti, above 114, page 35

Koesrianti, above 114, page 35

Ibid, pages 35-36

Ibid, page 35

Thambipillai and Saravanamuttu, above 114, page 14

Paul J. Davison, ‘The ASEAN Way and the role of law in ASEAN Economic cooperation’ (2004) SYBIL (8),
page 166

137
138
139
140
141
142
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1
3 “we dare to dream, and we care to share, for that’s the

2010 official proclamation,
way of the ASEAN”.*** As explained by Lee Leviter, the ASEAN Way is a set of diplomatic
norms shared by member states in an informal discussion, which is meant to facilitate a
consensus-based decision at subsequent official meetings.'* On this point, the ASEAN
Way is important to reduce tension,'*® since consultation and consensus particularly
emphasise non-interference in each other’s internal affairs, thereby avoiding conflict
rather than resolving it."*’ The process enables members to determine a small area of

agreement and achieve a better understanding of the issue; thus, the agreement is not

delayed by disputes.**®

The economic dispute settlement mechanism in the ASEAN is defined as a
protocol™*°rather than a treaty, which limits its enforcement. It is a specific combination
of consultation, consensus building and rarely-mixed diplomacy, which is called the
“ASEAN Way”.»*® ASEAN decisions are currently typically reached by consensus, and
according to Rodolfo Severino, most scholars consider that consensus in the ASEAN does
not require unanimity. A consensus will have been reached when enough members
support it. For example, this may be six, seven, eight or nine members, and there is no
specific document to specify the number of many members that have to vote. The votes
will be eliminated in a case where there is something sufficiently injurious to their

national interests for them to vote against it.

31t has been marked that this official proclamation is the guidelines on the use of the ASEAN Anthem,

which were adopted at ASEAN sixth meeting in Hanoi on 8 April 2010. ‘ASEAN Anthem’, ASEAN website at
http://asean.org/asean/about-asean/asean-anthem/

% Michael Ewing-Chow, ‘Culture club or chameleon: Should ASEAN adopt legalisation for economic
integration?’(2008) 12 SYBIL, page 225

145 Leviter, above 50, page 167

Barriers in the ASEAN Economic Integration will be more explained in Chapter six

Leviter, above 50, page 161

Ibid, page 167

This Protocol refer to the 2004 Enhanced dispute settlement mechanism (EDSM). For further
discussion about ASEAN’s dispute settlement mechanism and the limitation of the ASEAN Way read more
in Chapter 5 and Chapter 6

150 He, above 127

146
147
148
149
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Unless a consensus cannot be reached by setting aside the parties’
disagreements, the decision-making process will help to link both officials and political
leaders. This means that the ASEAN member states are able to negotiate with one voice

on issues that are important to their region.™*

Therefore, the “ASEAN Way” is an amicable means based on informality to settle
any conflicts between member states. The “ASEAN way” is the main characteristic of the
ASEAN on this issue, which explains the process of ASEAN interaction and also refers to

the relationship among member states based on their history and culture.™?

The other meaning of the “ASEAN Way” is a method of interaction among
member states, which involves the use of intensive consultation and the building of a
consensus to improve their internal solidarity.>® The “ASEAN Way” is a key aspect of the
ASEAN Charter, which is formulated and acknowledged *** in paragraph 7 of the

Preamble of the Charter.”>

What is more, according to Professor Paul Davidson,™*® the “ASEAN Way”
supports more achievement in economic co-operation through discussion, consultation
and consensus.*’ The consensus-building model of decision-making is extensively
explained as being one of the advantages of the “ASEAN Way”, together with the

principle of informal diplomacy and the ASEAN’s non-intrusive nature, which are the

! David B. H. Denoon and Evelyn Colbert, ‘Challenges for the Association of Southeast Asian Nations

(ASEAN) Pacific Affairs’ (1998-1999) 71 (4), page 506 http://www.jstor.org/stable/2761082

2 paul J. Davidson, ‘ASEAN features ‘the ASEAN way and the role of law in ASEAN economic cooperation’
(2004) 8 SYBIL < http://www.commonlii.org/sg/journals/SGYrBkintLaw/2004/10.pdf> 8 October 2012

>3 Shaun Narine, ‘ASEAN and the ARF: The Limits of the ASEAN way’ (1997) 37(1) Asian Survey
<http://www.jstor.org/stable/2645616> accessed 5 October 2012

154 Acharya, above 119

In paragraph 7 of the Preamble of the ASEAN Charter states that ‘respecting the fundamental
importance of amity and cooperation, and the principles of sovereignty, equality, territorial integrity, non-
interference, consensus and unity in diversity. See also the importance of peace as addresses in the
‘proposes’ in Article 1 of Chapter one of the ASEAN Charter and the ‘principles’ in Article 2 of the ASEAN
Charter

% Davidson s holly professor of excellence, emeritus at the university of Tennessee in Knoxville,
Tennessee and he has taught economics at Bristol University and the university of Cambridge

157 Davidson, above 152

155
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main aspects of the so-called ‘ASEAN way’. The achievement of the ASEAN Way applies
to decisions and consultations and consensus achieved through relation-based
governance rather than rules and regulations.’”® On the one hand, it means searching
for the most acceptable views of each and every member state.™® Additionally, the
“ASEAN Way” is based on the principle of consensus decision-making, as well as respect

0 The challenges that arose after the Asian Financial Crisis in

for national sovereignty.
1997"°! were due to the fact that the “ASEAN Way” was under pressure based on its
outdated style of conflict management. By its nature, the “ASEAN Way” involves a lack
of formal dispute settlement mechanisms, being based on compromise through

informal meetings, which avoids the strict reciprocity of legalisation.

Nevertheless, due to the application of the ASEAN Way, the consensus approach
brings ASEAN member countries closer and this means that direct conflict is avoided.'®
Hence, all decision-making processes are based on consensus, which is a negotiation
and political or diplomatic style, rather than a legal one.®® However, there are some
problems at present based on the fact that the ASEAN Way, per se, is an informal

decision-making organ, which lacks any form and is fully flexible. Some scholars criticise

158 . . . . . . .
Paul J. Davidson, ‘The role of International Law in the governance of international economic relations

in ASEAN’ (2008) 12 S.Y.B.l.L., page 213

159 Acharya, above 119, page 3

189 The ASEAN Experience: Insights for Regional Political Cooperation’ (2007) SC GGDP AN REG 1

®1 The 1997-1998 Asian financial crisis happened because of domestic economic weakness, that is, was
caused by in various macroeconomic imbalance as well as structural deficiencies in the financial sectors
and the failures in political and corporate governance. Indonesia and Thailand were seriously affected by
the crisis. The main cause of the crisis was that Thailand’s central bank announced the floating of the Thai
baht (Thai currency) after failing to protect the Thai currency and other local currencies. Further
explanation about the Asian financial crisis read more in chapter 2 section 3 the expansion of ASEAN’s
economic cooperation.

'®2 The influence of the ASEAN Way, indeed, during its first twenty years ASEAN could better stand against
the spectre of communism as ASEAN existed primarily to improve diplomatic relations among its member
states. For example, in the case of Vietnam when it was under the Communist control, which they wanted
to occupy Cambodia. ASEAN encouraged the United Nations not to recognise the new Cambodia
government under the Vietnamese Communist regime, which was settled through diplomatic means. See,
Lee Leviter, ‘The ASEAN Charter: ASEAN failure or member failure?’ (2010) 43(159) International law and
politic, page 169 and Shaun Narine, ‘ASEAN and the ARF: the limits of the ASEAN Way’, (1997) Asian
survey 37(10), page 970

183 Krit Kraichitti, Dispute settlement mechanisms for ASEAN Community: experiences, challenges and way
forward” Workshop on trade and investment ASEAN Law Association (2015), Page 11
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the “ASEAN Way” on the grounds that it suffers from a lack of speed and results. This
means that it no longer works and needs to be changed and reformed. *** A
strengthening of the institutions has been suggested, as will be pointed out in Chapter 7

of this thesis with regard to a proposal for a newly-designed ASEAN.

Moreover, the ASEAN Way also motivates its members to work together on
contentious issues, to agree or disagree, and to pursue their individual interests when
consultation cannot create a consensus. '®* However, the ASEAN decision-making

process is totally different from the European Union’s voting system.*®®

To explain, the
style of decision making in the ASEAN is based on consensus and avoids voting, while
the EU adopts a legally-binding, supranational, and democratic decision-making process,

as mentioned above.

Some experts disagree with the idea that the ASEAN is unable to move beyond
the ASEAN Way of informality, consensus and the protection of national sovereignty,®’
as was stated by Mely Caballero-Anthony.'®® As a result of the ASEAN Way, there are no
powers for research or the implementation of agreements, or action plans, especially in

terms of the ASEAN Secretariat.

In conclusion, the ASEAN Way is evidently the approach to the settlement of
general disputes and making of rules within the ASEAN Charter and it is based on
consultation and consensus. This explains the characteristics of the ASEAN approach to
the management of conflicts and how it helps to maintain peace and security in

Southeast Asia.

164 Acharya, above 119, page 4

Shuan Narine, ‘ASEAN into the twenty-first century: problems and prospects’ (1999) 12(3) The pacific
review <http://dx.doi.org/10.1080/09512749908719296> accessed 1 October 2012

198 Kiki Verico, The future of ASEAN Economic integration (Palgrave Macmillan 2017), page 122

Hussey, above 23, pages 56-57

108 Mely Caballero-Anthony is Associate Professor and Head of the Centre for Non-Traditional Security
(NTS) Studies at the S. Rajaratnam School of International Studies (RSIS), Nanyang Technological
University, Singapore
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1.4.3 Legal Personality of the ASEAN

Every international organisation has a legal personality, and in every legal system,
certain entities are regarded as a person or entity that enters into legal relationships
and possesses rights and duties that are enforceable by law.'®® Only legal persons can
enjoy and enforce legal rights and obligations."”°However, there is evidence to show
that, although the ASEAN was founded in 1976, it was denied the possession of a legal

171 .
"1 Rodolfo Severino

personality in 1998 as a result of the Asian Economic Crisis.
describes this as an event that shocked the region,*’? and adds that the ASEAN lacks any
juridical personality or legal standing under international law, since it is intended to be a
‘social community’ rather than a ‘legal’ one.”® However, the ASEAN asserted its own

7% The legal

international legal personality in late 2007 after the adoption of the Charter.
personality provided in Article 3 of the Charter clearly states that the ASEAN is intended
to be an international organisation with its own legal personality, which is distinctive
and separate from that of its members. Therefore, the question that arises is whether
the ASEAN has a legal personality. In attempting to answer this question, firstly lan
Brownlie!”” points out that there are three major concepts to test for an international
legal personality. The organisation must possess attributes based on three components,
the first of which is a permanent association of states with lawful objective organs. The
second is that the legal powers and purposes between the organisation and its member

states should be distinctive, and lastly, the power should exist on an international plane

and not solely within the national systems of one or more states.'’®

%9 |an Brownlie, Principles of Public International Law, 5% ed. (Oxford: Clarendon Press, 1998), page 57

S. Tiwari, ASEAN Life After the Charter (ISEAS 2010), pages 2-3

The seriousness of the economic situation in 1997 in ASEAN was underestimated at the beginning of
the currency crisis. See, above 161 More details visit website: http://www.asean.org/resources/
item/asean-economic-co-operation-adjusting-to-the-crisis-by-suthad-setboonsarng

72 Rodolfo Severino, the former Secretary-General of ASEAN

Paul J. Davidson, ASEAN: The evolving legal framework for economic cooperation (Singapore: Times
Academic Press, 2002), page 29

174Severino, above 85, page 28

7> Jan Brownlie was a British practicing barrister, specialising in international law.

176 Chesterman, above 51, page 199
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Applying lan Brownlie’s concept to the ASEAN leads to the conclusion that the
ASEAN was certainly a permanent association of states with lawful objects before the
adoption of the ASEAN Charter; however, the ASEAN has developed extensive national
actors. Yet, there are some limited independent organs that still do not exist; for
example, there is no mechanism for ASEAN officials to travel using their national
passport.”’’ There is no distinction between the organisation and member states in
terms of legal powers and purposes. The ASEAN has only addressed some goals and
announced an annual meeting of foreign ministers, as stated in its foundation document,

the 1967 Bangkok Declaration.'’®

The other question that arises is whether the ASEAN represents a juridical
personality or legal standing at some level under international law. To answer this
qguestion, according to the concept of international law, the meaning of a “legal
personality” defines an international organisation that creates rights concerning
privileges and immunities by registering its Charter and treaties, as well as participating
in proceedings as an entity and applying international law in relation to the organisation

79 1n terms of the ASEAN, Locknie Hsu adds that

and other issues of international law.
the ASEAN Charter aims to relatively and subjectively express recognition among
member states under the framework of the Bangkok Declaration, which creates a legal
status and enables the ASEAN to enter treaties with its member states.®® This implies

that member states are responsible for treating third parties as an international

7 |bid, pages 199 and 205

The Bangkok Declaration, supra note 2

Article 102 of the United Nation Charter explains the definition of legal personality as 1) Every treaty
and every international agreement entered into by any Member of the United Nations after the present
Charter comes into force shall as soon as possible be registered with the Secretariat and published by it.
2) No party to any such treaty or international agreement which has not been registered in accordance
with the provisions of paragraph 1 of this Article may invoke that treaty or agreement before any organ of
the United Nations.

189 ocknie Hsu, The ASAEN Charter: some Thoughts from the legal perspective, in Rodolfo C. Severino
(ed.), Framing the ASEAN Charter (Singapore: ISEAN publishing, 2005), pages 45-52
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organisation. Based on this perspective, it can be proved that the ASEAN Charter has

strengthened its legal personality under international law.*®!

The ASEAN’s legal personality has been characterised as the legal personality of
an inter-governmental organisation'®? by the enactment of the ASEAN Charter. The
enactment of such a rule makes the ASEAN Charter a constitutional document,*®® which
contains norms, statements on sovereignty, rights, obligations and powers in legislative
and judicial processes, as stated by Locknie Hsu. Under international law, the ASEAN’s
legal personality stands for its organisational personality, the immunities and privileges
of its officials, as well as its self-binding rules and decisions.*®* The ASEAN is largely able
to determine its own legal personality and powers since it is an inter-governmental
organisation, which is beneficial for the ASEAN in terms of economic, security and
political gains. The legal personality of the ASEAN creates duties and obligations as a
subject of law, including its the legal capacity, and gives it the power to act as a subject
of law with rights and obligations under both international law and the domestic law of
member states and non-member states.'®> Moreover, attention should be focused on
the ASEAN'’s functionality or its operationalisation to exercise its legal personality. For
example, the objective of the ASEAN community is to establish a single economic
market, where the ASEAN can effectively achieve its goal, and it is also imperative for

the ASEAN to have a greater international personality to achieve its objectives.'*®

This legal personality means that ASEAN has the legal capacity to enter into

international agreements with other state organisations by acting in its public capacity.

®! |bid, pages 45-52

ASEAN Charter Article 3

A constitutional document may contain norms, statements on sovereignty, rights and obligations and
powers in legislative, executive judicial processes. Read more; Lin Chun Hung, ‘ASEAN Charter: deeper
regional integration under international law?’ (2010) Chinese JIL http://chinesejil.oxfordjournals.org/
content/9/4/821.abstract accessed 1 May 2015, page 5

184 Lin, above 102

Hikmahanto Juwana and Sari Aziz, ‘ASEAN’s legal personality’ The Jakarta post (Jakarta, 26 August
2010)  <http://www.thejakartapost.com/news/2010/08/26/asean%E2%80%99s-legal-personality.html#
sthash.y7pl3rbf.dpuf> accessed 3 March 2013

186 Hsu, above 180, pages 45-52
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The ASEAN is allowed to enter into international agreements, but it is still limited in its
capacity to act on behalf of member states. This is due to the fact that the ASEAN is not
intended to be a supranational government acting independently of ASEAN members.
The ASEAN does not have a single governing institution, such as a Council with law-
making powers, a regional parliament, a power of enforcement, or a judicial system, and
it is this lack of power that differentiates the ASEAN from the EU.'®” ASEAN member
states must individually sign all the agreements concluded by the ASEAN with other
international legal persons regarding an important topic or one that binds the member
states. The members can sign and ratify such agreements based on their individual
capacity.’®® This means that the ASEAN can create and accept legal obligations if the

ASEAN organisation can enter into treaties in its own right.189

Furthermore, the ASEAN’s legal personality helps to ensure its compliance with
agreements signed by individual ASEAN member states and to facilitate the
development of a dispute settlement mechanism. The power of a legal personality in
ASEAN regional integration influences the direction of inter-state dispute resolution and
collaboration. The ASEAN is able to enter treaties and act separately from its member
states and enforce agreements against members with its international legal personality.
Rodolfo Severino adds that the ASEAN can use its international legal personality to sue

in national courts or purchase property and enjoy the tax benefits in the host country.*®°

® The face of ASEAN and the EU are very different orientations both two organisations were slightly

difference by nature, structure and legal means. The EU has a role model whereas the ASEAN sometime is
a counter model in the regional integration. According to both historical backgrounds the EU and ASEAN
differ in natural partners together with regional power centres. Besides, the most significant difference
between ASEAN and the EU is the scope of power the organisation. This means that the European Union
is more a supranational organisation, which the government among members are committed to a bigger
entity As can be seen, The EU is more institutionalised while ASEAN is not. In this topic will be discussed
more in Chapter V of this thesis

188 Chesterman, above, 51, page 199

This appears under the Charter though the Eminent Person groups recommended that the Secretary-
General can be delegated the authority to sign non-sensitive agreements on behalf of ASEAN member
states see ASEAN Charter Art 41(7)

190 Severino, above 85, pages 47-48.
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1.4.4 Sovereign Equality

ASEAN members have been reluctant to interfere with each another’s business
or share their sovereignty with ASEAN regional institutions. The ASEAN was not
designed as a sovereign body, but as a regional grouping of sovereign nations. The
sovereign equality of nation-states is based on the principle of non-interference in
domestic affairs or the principle of non-intervention. The principle of non-interference
was one of the ASEAN’s goals at the time it was founded and it is stated in the preamble
of the first declaration of the ASEAN (the 1967 Bangkok Declaration) that member
states are determined to prevent external interference in order to ensure domestic and

regional stability.***

The ASEAN’s commitment to non-interference is reflected in several of the
association’s founding documents and declarations.®® The principle of non-interference,
or so-called non-intervention, is the principle that provides that governments can only

attempt to influence other countries through established diplomatic channels.

The principle of non-interference of member states, combined with respect for
national sovereignty, was created to prevent foreign intervention in domestic affairs.
This protection from outside intervention guarantees the independence and sovereignty
of member states.'® However, the 1967 declaration did not provide any scope of
conflict management and conflict prevention, as well as limiting increased co-operation,
which is why the ASEAN needed to evolve. The Treaty of Amity and Cooperation (TAC)
created the guidelines of conflict prevention and conflict management, which
emphasised the settling of disputes and non-interference in each other’s internal affairs.

The TAC appears to be an informal guide because it lacks any conclusive binding legality

1 Mieke Molthof, ‘ASEAN and the principle of non-interference’, (2012)

<http://www.e-ir.info/2012/02/08/asean-and-the-principle-of-non-interference/> accessed 18 December
2015

192 Non-interference in the internal affairs is one of the principle in Article 2 of 1976 Treaty of Amity and
Cooperation in Southeast Asia see website http://www.asean.org/news/item/treaty-of-amity-and-
cooperation-in-southeast-asia-indonesia-24-february-1976-3

193 Molthof, above 191
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and countries related to ASEAN states have not informally adopted an operational
mechanism. The ASEAN is currently trying to combine different national cultures with an
informal organisation that lacks a structure or procedural rules, and its success is based
on the free experience of co-operation as a common regional issue, as stated by

. . .. . 1
Malaysia’s Prime Minister, Husein Onn.***

It is necessary to understand what the non-interference principle means and

£.2% There is

what it does not mean in order to clarify it because it does not define itsel
no member state in the ASEAN context that pursues a course of action that affects the
interests of the group. This is because the ASEAN was formed to protect their mutual
political, economic and security interests rather than creating an excuse for one country

to threaten the prosperity and security of the rest of the region.

The ASEAN is also referred to as the ASEAN Way, which supports the non-
intervention principle.’®® The remaining feature of the principle of non-interference is to
ensure that smaller states are not brushed aside by larger ones. This principle brought

disparate states together when the ASEAN began and it still plays this role today.

Section 1.5 How does the ASEAN work to settle disputes?

The first thirty years of ASEAN were characterised by the growth of its

membership. As indicated above, the formation of the ASEAN was primarily based on

194R. P, ANAND, ASEAN identity, development and culture (1St , U.P. Law centre and East-West centre

culture learning institute 1981)

%5 David Ginn, ‘The abused notion of non-interference’ Burmanet News (Burma, 21 July 2006) <
http://www.burmanet.org/news/2006/07/21/asean-inter-parliamentary-myanmar-caucus-asean-abused-
the-notion-of-non-interference-it-doesn%E2%80%99t-mean-silence-says-aipmc/> accessed 1 November
2014

1% john Funston, ‘ASEAN and the principle of non-intervention practice and prospects’ (2000) Institute of
Southeast Asian studies < http://www.kysd.org/ngosplatform/wp-content/uploads/2012/12/002-12-
Asean-and-the-Principle-of-Non-Intervention-Pratice-and-Prospects-www.iseas_.edu_.sg_.pdf> accessed
9 March 2013
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1 .
9 The aims and

regional security and political co-operation within Southeast Asia.
objectives of the United Nations Charter,'*® which inspired the ASEAN, were issued in
the ZOPFAN Declaration in 1971 after the establishment of the 1967 Bangkok
Declaration in which the principle of respect for the sovereignty and territorial integrity
of all members was created.?®® Furthermore, the ZOPFAN provided the first reference to

291 although no

the concept of international dispute settlement in the ASEAN,
mechanism for the peaceful settlement of disputes was initially established. If a dispute
occurred, ASEAN members normally settled it by diplomatic means.’® For example,
when there was a dispute between Malaysia and the Philippines over Sabah in North
Borneo?®® in 1968, the two countries resolved it by means of peaceful diplomatic

negotiations.’® Yet, some scholars have proposed that the objectives and goals of this

197 Philip Andrews-Speed, ‘ASEAN The 45 Year Evolution of a Regional Institution’ (2012) 61 Polinares

working paper 1, page 5

%8 The aims were inspired by the principles of respect for the sovereignty and territorial integration of all
states, abstention from threat or use of force, peaceful settlement of international disputes, equal rights
and self-termination and non-interference in affairs of states under the United nation as can be seen in
the preamble of ZOPFAN Declaration, online:
http://www.icnl.org/research/library/files/Transnational/zone.pdf

% The Zone of Peace, Freedom and Neutrality (ZOPFAN) is a declaration signed by the Foreign Ministers
of the ASEAN member states (Indonesia, Malaysia, the Philippines, Singapore and Thailand) on 1971
in Kuala Lumpur, Malaysia. See, http://www.icnl.org/research/library/files/Transnational/zone.pdf

20 The Zone of Peace, Freedom and Neutrality Declaration (ZOPFAN) in 1971 see more from website:
<http://www.icnl.org/research/library/files/Transnational/zone.pdf>

201 Regarding to the respect for ZOPFAN, in the Declaration of Bali Concord in Bali on 24 February 1976
agreed to sign a Treaty of Amity and Cooperation (TAC) to settle intra-regional dispute as well as improve
the ASEAN machinery to strengthen political cooperation. See Hasjim Djalal, ‘Rethinking the Zone of Peace,
Freedom and neutrality (ZOPFAN) in the post-Cold War Era’, (2001) Asia-Pacific round 30 May- 1 June
2011, Kuala Lumpur, Malaysia

202 Although ASEAN did not have the legal and institutional to mediate over this dispute and the effort of
ASEAN showed at diplomatic persuasion to exercise restraint. See more; Paolao R. Vergano, ‘The ASEAN
Dispute Settlement Mechanism and its Role in a Rules-Based Community: Overview and Critical
Comparison’ (2009) Asian International Economic Law Network (AIELN) Inaugural Conference

% The boundary dispute between Malaysia and the Philippines over Sabah (formerly British ruled North
Borneo which had opted to join the Malaysia federation when the latter got its independence from
Britain), the problem is both countries are claimed on. The dispute between Malaysia and the Philippines
over Sabah shows the ASEAN’s approach to conflict avoidance with the non-use of force as indicated of
ASEAN’s informal and non-legalistic style of conflict management see more; Amitav Acharya, Constructing
a security community in Southeast Asia ASEAN and the problem of regional order (3rd edn, Routledge
2014), page 5

2% Walter Woon, ‘Dispute settlement in ASEAN’ National University of Singapore (2011) website:
<http://cil.nus.edu.sg/wp/wp-content/uploads/2010/08/DISPUTE-SETTLEMENT-IN-ASEAN-KSIL-
ProfWalterWoon.pdf> accessed 1 May 2014

43



ASEAN association were largely misunderstood. According to the ASEAN, they were not
to promote economic co-operation or political integration, but to promote the stability
and security of the community. Others argue that the ASEAN needs to be a harmonious
community that can encompass all political spheres, including security, economic and

. 2
social-cultural aspects.?®

The achievement of a settlement using the ASEAN’s alternative dispute
resolution (ADR) mechanism cannot currently relate to international economic laws in

d.?% The practical way of settling disputes in Asia is consensual,

this part of the worl
which entails trying to reach a harmonious solution, while preserving the relationship
between the parties. On the contrary, the adoption of a confrontational approach is
sometimes legalistic and formalistic and may adversely affect the relationship between

the parties.

The settlement of international trade, financial and investment disputes still
pose many problems in many Asian countries. Although many Asian countries have not
lagged behind in the recent global movement toward the modernisation and
internationalisation of arbitration, they have faced various challenges in the context of
arbitration. For example, in the case of ‘the harmonisation of arbitral procedures’- legal
developments in each ASEAN country’, in practice there are ten countries with different
jurisdictions due to their different legal systems and approaches.”®” The ASEAN dispute
settlement mechanisms show their effort at economic integration following the

principles of the ASEAN Way.

The in-depth details of the dispute settlement mechanism in the ASEAN are
shown in Chapter five, entitled “settlement of disputes” of the ASEAN Charter. It is
stated in this chapter that all members should establish and maintain a dispute

settlement regime in relation to ASEAN co-operation, which is provided in Article 25 of

205

Ibid, page 3
Ibid, page 5
27 For more detail will be discussed in this thesis the topic of “Implementation challenges of ASEAN DSM”
see chapter VI
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the Charter to settle a dispute concerning the interpretation or application of the

Charter and other ASEAN instruments.?%®

The ASEAN trade dispute settlement methods have been criticised by some
scholars for being clumsy and inefficient with a lack of technical committees to create a
community of institutional machinery.’® They argue that the parties prefer to solve
their disputes by using the methods of the World Trade Organisation (WTO), which have
involved ASEAN countries as either complainants, respondents or third parties?'®in the

settlement of WTO disputes.?!!

In the trade disputes between ASEAN member states,
they have never confronted other countries in the formal trade dispute settlement area;
thus, they apply the general principles borrowed from the dispute settlement

mechanism of the WTO.?*

(More details of the ASEAN trade dispute settlement
mechanism will be provided in the other chapters in this thesis). Disputes among ASEAN

members have only been resolved through the use of political factors.?*®

After studying the background of dispute settlement within the ASEAN,*** the
ASEAN protocols and the reasons the ASEAN institutionalised system has been very
loose and flexible will now be analysed, based on the notions of non-confrontation, non-

interference, and respect for national sovereignty, as a result of the “ASEAN Way”.

2% Article 22 and 25 of the ASEAN charter see supra chapter eight

Hussey, above 23, page 88

210 Participation in WTO dispute settlement by ASEAN member statistic of total of WTO dispute are;
Indonesia 5 as complainant, 4 as respondent and 4 as a third party, Philippine 5 as complainant, 5 as
respondent, 5 as a third party, Thailand 13 as a complainant, 3 as respondent and 5 as a third party,
Malaysia, 1 as a complainant, 1 as respondent and 2 as a third party, Singapore 1 as complainant, 4 as a
third party, Vietnam 1 as complainant, 3 as a third party, Cambodia, Myanmar and Brunei are none. See
more; https://www.wto.org/english/tratop_e/dispu_e/dispu_by_country_e.htm accessed 20 December
2015

21 Joseph wira Koesnaidi, Jerry Shalmont, Yunita Fransisca and Putri Anindita Sahari

‘For a more effective and competitive ASEAN dispute settlement mechanism’ (2004) WTI/SECO Project 1,
page 3

2 bid, page 4

Paola R Vergano, ‘The ASEAN Dispute Settlement Mechanism and its Role in a Rules-Based Community;
Overview and Critical Comparison’ (2009) AIELN 1

" The ASEAN trade disputes consist of the following instrument; The framework Agreement on
Enhancing ASEAN economic cooperation 1992, The Protocol on Dispute settlement mechanism 1996, The
Protocol on Dispute settlement mechanism 2004 and the ASEAN Charter

209
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Members have to rely on relation-based dispute settlement or focus on traditional
modes (in the form of diplomatic approaches together with the concept of non-
adjudicative methods), consultation, good offices, mediation and conciliation, which do

215 Furthermore, the development resolution of the

not proceed through the courts.
ASEAN dispute settlement mechanisms in the past will be explained,’*® and an attempt
will be made to identify the dispute settlement regime within the ASEAN in each period.
Additionally, the reason the dispute settlement mechanism has not yet been utilised will
be addressed, as well as the reason the ASEAN has not been successful in preventing
trade disputes. Moreover, the emergence of disputes must be discussed in relation to
the commitment to interpret and implement the 2004 Enhanced Protocol on dispute
settlement and the ASEAN Charter. There is no clear indication of whether the dispute
settlement mechanism can be utilised in practice, as a result of the various social and

217

economic indicators within the ASEAN.”"" Further details will primarily be given in the

other chapters of this thesis.

Besides, the reasons why no trade disputes have so far been brought to be
settled by the ASEAN dispute settlement mechanism are also evaluated in this paper
and how the ASEAN interprets trade disputes under the ASEAN trade agreement®*®in
order to apply the ASEAN dispute settlement mechanism such as the ASEAN jurisdiction
(type of dispute and parties to the dispute that can apply to the ASEAN mechanism), the
enforcement and the right to appeal. Some suggestions will be made to improve the
dispute settlement mechanism and the kind of ASEAN model that should be formed. In
this context, some questions deserve a further analysis. Firstly, should all ASEAN
decisions continue to be made by the decision-making method of consensus? What are
the impacts of the ASEAN Way on the dispute resolution mechanism in the ASEAN, as

well as should the principle of non-interference continue to exist? More ideas for the

?> Gino J Naldi, ‘The ASEAN protocol on dispute settlement mechanism: an appraisal’ (2004) 6(3)

<http://jids.oxfordjournals.org/content/early/2014/01/31/jnlids.idt031.abstract> accessed 15 July 2013
2% The framework Agreement on Enhancing ASEAN economic cooperation 1992, The Protocol on Dispute
settlement mechanism 1996, The Protocol on Dispute settlement mechanism 2004
217

Cuyvers and Tummers, above 44, page 3
28 Eor example ASEAN free trade agreement, ASEAN trade in good, ASEAN trade in services
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development of the ASEAN will be discussed by adding more state sanctions and
establishing a more rule-based, institutionalised and centralised organisation, which
could provide a solution to avoiding trade conflicts. According to the above discussion of
the research question, the required improvements in their protocols show that the
ASEAN needs to move away from informality and the supremacy of national sovereignty

1% These suggestions,

to generate more political and economic integration.
opportunities, challenges and the ASEAN’s ability to settle trade disputes will be further

explained in subsequent chapters.

Section 1.6 Conclusion

During its first four decades, the ASEAN cooperation proceeded with little formal
legal means. It only functioned based on the ‘founding document’, the Bangkok
Declaration of 1967, which did not require any formal ratification and had no binding or
legal nature. This is why the ASEAN cooperation has been loose and informal. The
ASEAN has also initiated two international treaties and the Treaty of Amity and
Cooperation (TAC), and it has also succeeded in developing a number of concepts, such
as the Zone of Peace, Freedom and Neutrality (ZOPFAN Declaration). The ASEAN Charter
also clarifies the organisation’s structure, provides the ASEAN with certain immunities

and privileges, which largely reflect the status of the ASEAN.

To achieve a better understanding of the emergence of the trade dispute
settlement mechanism in the ASEAN, it is very important to have some background
knowledge of the structure of the ASEAN. As discussed and explained in this chapter,
the ASEAN is a political association that is trying to shift from a diplomatic structure to a
legal mechanism. The ASEAN is an inter-governmental association with no supranational

body, as determined by its characteristics and evolution. The ASEAN is based on an

% Markus Hund, ‘From neighbourhood watch group to community’ (2002) 56(1) Australian Journal of

international affairs, page 99
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informal, strictly inter-governmental decision-making process, which is referred to as
the “ASEAN Way”, as well as being based on the principle of non-interference.
Nevertheless, it should also move toward becoming a more regional organisation to
initiate a “regional community-building” process consisting of three main pillars, namely
political and security cooperation, economic cooperation, and socio-cultural
cooperation.’? This plan reflects the ASEAN’s intention to initiate a ‘regional community
building” process, with the main agenda of regional cooperation. The date for
implementing these three pillars was initially set at 2020, and later brought forward to

2015.

In 2015, the ASEAN moved to become a single market and production base,
known as the ASEAN Economic Community (AEC). The AEC operates with the free flow
of goods, services, investment, business, professional people and capital as a
consequence of economic integration, which is linked through free trade agreements
and comprehensive economic partnership agreements, such as the ASEAN trade in
goods and the ASEAN trade in services. The objective of creating an ASEAN economic
community is that it is a major step for the ASEAN to move forward in the global
economy. The establishment of the ASEAN community in 2015 demonstrated deeper
economic integration and deeper institutions followed by the preamble and the purpose
of the ASEAN Charter. However, making the ASEAN into a community involves many
challenges and barriers. Rules and good management are very important to fully

establish an ASEAN Community with three main pillars by 2020.

Therefore, the development of the ASEAN economic region will be examined in
the next chapter, together with the trade relations between ASEAN member states. The
ASEAN concept of regional economic organisation will also be discussed in the next

chapter.

220 Sukma, above 70
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CHAPTER Il

THE ASEAN ECONOMIC COMMUNITY

“One Vision, One Identity, One Community”

Statement, 11" ASEAN Summit, Kuala Lumpur,
December 2005

ASEAN Vision 2020 would be the ultimate end-goal
the ASEAN Economic Community aims to achieve in
which there would be free flow of skilled labour, trade,
investments, capital, equitable development, reduction
in poverty and socio-economic disparities within ASEAN
in the year 2020.

Declaration of ASEAN concord I, Bali,

221

October 2003

Section 2.1 Introduction

The ASEAN has made slow progress toward achieving economic integration since

222

it was formed in 1967, mainly due to the fact that many of the schemes and initiatives

in this process have been ineffectively implemented.?® In 1976, ASEAN leaders had

22! Declaration of ASEAN Concord Il (Bali Concord 11), 2003 http://asean.org/?static_post=declaration-of-

asean-concord-ii-bali-concord-ii accessed 1 May 2016

2 This is evidenced by the annual meetings of ASEAN foreign ministers showed that ASEAN economic
ministers and heads of government did not begin to discuss in the area of economic till the formation of
Bangkok Declaration in 1967, states the goals of ASEAN as to accelerate the economic growth, social
progress and culture development in the region and to promote regional peace and stability among the
countries of the region. Further information see Chia Siow Yue, ‘The ASEAN free trade area’ (1998) 11(2)
the Pacific review <http://dx.doi.org/10.1080/09512749808719254> accessed 25 November 2015 and
Deborah A. Haas, ‘Out of others’ shadows: ASEAN movers toward greater regional cooperation in the face
of the EC and NAFTA’ (1993-1994) 9(809), UJ Int’L and Policy, page 812

223 Chia Siow Yue, ‘Accelerating ASEAN trade and investment cooperation and integration: progress and
challenges’ in Philippe Gugler and Julien Chaisse (ed), Competitiveness of the ASEAN Countries: corporate
and regulatory drivers, (Edward Elgar Publishing limited 2010)
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adopted the Declaration of ASEAN Concord,?** which contains the basic rules for the
operation of co-operative activities in industrial and trade development within the
region. The ASEAN Concord, **> which contains the rules for the adoption of regional
strategies for social, cultural and political fields and economic cooperation, was declared
in Bali in Indonesia on the 24th February 1976. The achievements of the ASEAN are
consolidated in the ASEAN Concord by deepening intra-regional integration based on
the formation of a variety of cooperative arrangements between member countries
with the aim of pursuing individual trade accord.??® The ASEAN economic agreement is
based on co-operation at a bilateral level with the objectives of accelerating economic
growth and bringing more social progress and cultural development to the region, as
well as attempting to reduce conflicts and fostering regional peace and stability without

. . . . . . 22
any intervention in countries’ domestic affairs.**’

An overview of the ASEAN economy
during the 1990s, before the ASEAN economic crisis in 1997, is a matter for political
consideration; nevertheless, attention has been turning to economic considerations
since the 1990s.2?® This slow economic progress is the result of the liberalisation of trade,

services and investment, and sub-regional economic cooperation.

Furthermore, the development of each member country of the ASEAN is slightly
different based on a mixture of highly-developed countries, like Singapore and Brunei

and developing countries like Thailand, the Philippines, and Indonesia, and the less

**The Bali Summit is the first ministerial meeting, which ASEAN members created to support trade and

security in the ASEAN. The Declaration of ASEAN Concord also signed at the Bali Summit in 1967 to
enhanced ASEAN effort to increase economic activity such as supporting the preferential trading
arrangement project and promoting of intra-ASEAN trade generally. Copy can be obtained from
http://asean.org/?static_post=declaration-of-asean-concord-indonesia-24-february-1976

> More details of the ASEAN Concord see http://www.asean.org/?static_post=declaration-of-asean-
concord-indonesia-24-february-1976

226 About the ASEAN Concord visits, http://www.asean.org/?static_post=declaration-of-asean-concord-
indonesia-24-february-1976

227 Kriengsak Chareonwongsak, ‘Lessons from ASEAN’s economic integration’ (2004) Assumption Journal
<http://www.assumptionjournal.au.edu/index.php/abacjournal/article/view/632> accessed 27 July 2014
228 Until the late 1990s showed the growing of intra-regional trade in the region took place with informal
framework of economic cooperation. Then, they continue more emphasis on formal economic
cooperation as a free trade agreement between two or more countries. See Kriengsak Chareonwongsak,
‘Lessons from ASEAN’s economic integration’ (2004) Assumption Journal.
<http://www.assumptionjournal.au.edu/index.php/abacjournal/article/view/632> accessed 27 July 2014
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developed countries seem to be disadvantaged by this development gap. Regional

conflicts can arise as a result of the differences in size, levels of development, natural

9 0

. . 22 . . 2
and human resources, histories, languages, religions and cultures, 9 races,

. 231 .. . . . .
economics®** and social institutions, apart from the different social systems, values and

232

traditions.””* The competition between member countries also hinders progress in

economic development.

The ASEAN lacks a competent leader,?** who can act as a central figure in
ensuring that rules, regulations, and policies are strongly coordinated and effectively
implemented, and this is also a disadvantage of the association. No single member has
the bargaining power to persuade the others to follow the ASEAN regional projects, or
even to follow group opinion in order to receive the support of other member

countries.?*

Since the scope of economic development in the ASEAN primarily emphasises
the establishment of regional harmony, trade liberalisation and facilitation will be
discussed in this chapter, since they are highly relevant in the context of ASEAN regional
integration. The chapter is divided into four sections. Section | contains an overview of

the ASEAN economies, especially between 1967 and 1976, when the ASEAN was formed.

2 The national languages o Brunei is both Malay and English. Cambodia speaks Khmer. The official

language of Indonesia is Bahasa Indonesia. Laos speaks Lao. Malaysia’s national language is Bahasa
Melayu, Myanmar’s official language is Burnese. For the Philippines, Filipino is the national language and
English is also widely used and is the medium of instruction in higher education. Chinese, Malay, Tamil
and English are the national language of Singapore. About Thailand, Thai is the first language and English
is a second language. Vietnamese is the official language of Vietnam and English is a second language.
Vietnam speaks other languages such as French, Chinese and Khmer. Moreover, they also speak Colonial
languages, including French, Dutch, Portuguese, Spanish and English are also spoken.

2% |slam is the largest religion in the ASEAN, official appears in Brunei, Indonesia and Malaysia. The
Buddhist of the ASEAN countries consists of Thailand, Cambodia, Laos, Myanmar, Vietnam and Singapore.
The Philippine is the only Catholic country in ASEAN.

! Rodolfo C. Severino, ASEAN faces the future: collection of speeches of Rodolfo C. Severino, (The ASEAN
Secretariat 2001) page 15

232 http://www.asean.org/resources/2012-02-10-08-47-56/speeches-statements-of-the-former-secretaries-general-
of-asean/item/asia-policy-lecture-what-asean-is-and-what-it-stands-for-by-rodolfo-c-severino-secretary-
general-of-asean-at-the-research-institute-for-asia-and-the-pacific-university-of-sydney-australia-22-october
-1998

233 For detailed discussion see, chapter 7 section 7.4.6 Government and Leadership challenges

234 Chareonwongsak, above 227, pages 37-38
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It is found that the ASEAN was mainly concerned with the political area during this
period and the discussion of economic cooperation was non-existent. The experience of
intra-ASEAN economic cooperation between 1967 and 2003, which was an initial
attempt at regional economic cooperation and the building of economic and political
bases for economic integration with tariff reduction, is examined in Section Il, together
with the progress of the AFTA (ASEAN Free Trade Area), which was constructed by the
ASEAN member countries. Section Il contains a discussion of the acceleration phase,
from late 2003 to the present day, when the ASEAN attempted to achieve economic
integration with the creation of a single market and production base. Section IV contains
details of the latest development of ASEAN economic cooperation toward an increase in
ASEAN regional cooperation in the form of economic growth and the strengthening of
the ASEAN community. The thesis then continues with an explanation of the
characteristics of the ASEAN Economic Community in terms of economic integration in
both intra- and extra-regional trade. Moreover, an example of ASEAN external economic
relationships with areas outside ASEAN countries and with non-ASEAN members,
particularly those in its major export markets, is also provided in this chapter. The
chapter ends with a summary of these analyses and the proposed future direction of the

ASEAN.

Section 2.2 Overview of ASEAN economies

ASEAN economic cooperation currently covers the areas of trade, investment,
industry, services, finance, agriculture, forestry, energy, transportation, communication,
intellectual property, small and medium enterprises, and tourism.?* The ASEAN
member countries can also be categorised into two types based on their economic

power. The first group includes Indonesia, Malaysia, the Philippines, Singapore, Thailand

23> ASEAN Economic Community, www. asean.org and Kofi Annan, Secretary-General of United Nations in

the topic of “Overview Association of Southeast Asian Nations” (16 February 2000)
http://www.eppo.go.th/inter/asean/asean-sec/ASEAN-Overview.htm
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and Brunei, while the second consists of Cambodia, Laos, Myanmar and Vietnam
(ASEAN-CLMV). The latter group are known as less developed members,*®but besides
being defined as underdeveloped®®’ compared to their ASEAN counterparts, the ASEAN-
CLMV are much more diverse in terms of their level of economic development,
economic structure and economic institutional framework. The variety of trade regimes
among ASEAN countries also leads to differences in the benefits and costs of economic
integration.?*® The main problems for the new member countries, namely, Cambodia,
Laos, Myanmar, and Vietnam (CLMV) are the domestic gap, such as the poor capacity
for mobilising resources, the lack of coordination in the private sector and of networks
and institution building. The CLMV’s development gap means that more physical and
institutional infrastructure needs to be built, which represents a much larger work

programme to be completed to facilitate integration.?**

Different member countries of the ASEAN enjoy trade benefits based on diverse

240 All the ASEAN countries generally have similar exports

income-generating economies.
of natural resources and labour-intensive manufacturing. For example, Brunei has oil
and gas resources, and these fossil fuels have provided it with a high income for many

years. Although Brunei is currently enjoying a high income from its oil and gas resources,

%% This is because the CLMV in an attempt for economic development remains a large gab between the

CLMV country and other countries within ASEAN. See, Siow Yue Chia and Michael G. Plummer, ASEAN
economic cooperation and integration: progress, challenges and future directions (Cambridge University
Press 2015), page 5 and L. Cuyvers and R. Tummers, ‘The road to an ASEAN community: how far still to
go?’ (2007) CAS discussion paper no: 57, page 3. See also the data presented is the economic diversity of
ASEAN countries in footnote 28 shows their national income and Gross Domestic Product (GDP) (World
bank source)

27 ASEAN, ‘Bridging the development gap among members of ASEAN’ (2012)
http://asean.org/?static_post=bridging-the-development-gap-among-members-of-asean accessed 1 May
2016

238 Cuyvers and Tummers, above 236, page 8

Severino, above 231, page 15

This means that economic support and income generating activities are difference in each country. For
example, the good economic status can increase the income potential. In other word, the increase of
income will be followed by a rise in the economic development. It depends on various factors; the
principal factor affecting the development of economy such as the national resources, agriculture market,
economic system and conditions in foreign trade. Read more
http://www.chforum.org/library/xc123.shtml and http://www.yourarticlelibrary.com/economics/factors-
that-influence-the-economic-development-of-a-country/5942/ access 17 February 2016

239
240
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it needs to be mindful of the fact that these resources will not last forever and the
country may face an uncertain future without alternative income-generating activities.
Indonesia is rich in agricultural and mineral resources, and low-cost labour and large
domestic markets help the country to attract both foreign and domestic investors.
Malaysia’s economy is based on agricultural resources, particularly palm oil, exports and
minerals, while The Philippines is rich in natural and human resources. Singapore has
one of the world’s strongest economies, but although this island nation has an efficient
bureaucratic system and a stable political environment, it has a limited domestic market,
with high labour and land costs, together with a lack of national resources. Therefore,
Singapore’s economy heavily depends on foreign trade with high external condition
charges. Thailand has many agricultural and textile resources but it continues to lack a
highly skilled labour force. Similarly, while it is enjoying the benefits of its tourism
industry, there is a lack of economic opportunities in the urban sector.?** An overview of
the Vietnamese economy highlights its agricultural potential. The volume of its
agricultural exports continues to increase, since Vietnam is one of the top exporters of
rice, rubber, coffee, pepper, cashew nuts, wood products and fisheries. Laos is a small
land-locked country with natural resources, such as timber, agricultural land,
hydropower and minerals. Its stock market is one of the smallest in the world.
Myanmar's natural resources include gems, industrial minerals, oil and offshore natural
gas reserves, which constitute its major exports. However, Myanmar suffers from a
“resource curse” because its natural gas and mining projects are damaging the
environment and people’s livelihood. Finally, Cambodia is one of the poorest nations in
Southeast Asia. Its economy has always depended on agriculture and natural resources.
Textile goods, footwear, natural rubber and fish are Cambodia’s dominant exports, and

. . 242
the supply of these resources continues to increase.?*

! Jose L. Tongzon, The economies of Southeast Asia: before and after the crisis, (2nd ed, Edward Elgar

publishing limited, 2002), page 14
22 Al of this information come from the Asian Development Bank (ADB) http://www.adb.org/ accessed 1
December 2015
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The common economic characteristics within the ASEAN are all those of a
market-based economy with a high degree of export-orientated products. This is
because a large number of ASEAN residents live in rural environments and continue to

23 Most of the members’ exports are based on

engage in agricultural activities.
agricultural products, such as sugar, rice, rubber, metals and palm oil.*** Some members
also export electronic products, textiles, leatherwear and computer parts.?*> Similar
export products constitute an impediment to regional integration due to the existence
of similar natural resource products, similar manufacturing techniques and similar low

technological capability.

The benefit of an economic community is generally described as its capacity for
enhancing its members’ economic performance by minimising government intervention
and trade barriers. Regional integration is one of the factors that supports an economic
community and this has led to the improvement of social and cultural solidarity and
unity in the ASEAN.?*® The economic development of the ASEAN can be defined as
economic progress accompanied by domestic stability, as well as regime security for
member countries, and these have always been the elements that constitute the central
pillar of ASEAN regionalism.?*’ Of course, economic development also includes the
improvement of the standard of living and welfare of the population of a nation or

region, and this has been a core aspiration of many of the ASEAN’s regional integration

243 Tongzon, above 241, page 14

The ASEAN’s top 10 exports are: electronics and electrical machinery (20.2%) (in Malaysia, Singapore,
the Philippines and Thailand), mineral fuels and oils (18.4%), nuclear reactors, machinery and appliances
(10.9%), rubber (4.2%), business services and miscellaneous repairs (4.1%), animal and vegetable oils
product (3.8%), plastics (3.0%), vehicle (2.5%) and precious stones and jewelry (2.1%) See, ASEANstats,
ASEAN Secretariat, ASEAN trade Statistics Databases, assessed 1 January 2017 and Krit Krsichitti, ‘ASEAN
free trade agreements: policy and legal considerations for development’
<www.aseanlawassociation.org/9GAdocs/w3_Thailand.pdf> accessed 10 October 2015

** |bid, pages 1-2

Yang Hanmo, ‘The achievability of an ASEAN community through regional integration — in comparison
with the European Union’, (2014) Hong Kong Baptist University undergraduate research, page 5

247 Christopher B. Roberts, ASEAN regionalism: cooperation, values and institutionalisation, (New York:
Routledge publishing, 2012) pages 90-91
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initiatives.”*® The approaches to economic cooperation and integration in the ASEAN

include reducing barriers to intra-regional trade to make it more effective in the

249

international market.””” ASEAN members such as Singapore, Thailand, Indonesia and

Malaysia have developed their economies based on trade liberalisation rather than
economic cooperation. Besides, global trade, foreign direct investment and trade
volume all illustrate the economic growth of the ASEAN. The major economies in the
region, namely, Thailand, Malaysia, Singapore, Brunei and Indonesia, achieved high

levels of economic growth in 2009 compared to their national income and Gross

250

Domestic Product (GDP).”>" The World Bank forecast that Myanmar, Laos, Cambodia,

Vietnam, the Philippines and Indonesia®® would be the ASEAN’s strongest-growing

economies in 2015-2016, whereas the growth of GDP in Malaysia and Thailand was

252

predicted to be slow.”” This illustrates that some scholars perceive a wider income gap

253

between the rich and poor countries in the ASEAN region.””” Indeed, the development

?%® Alexander C. Chandra, ‘The pursuit of sustainable development through regional economic integration’

(2009) 1I1SD 1 <http://www.iisd.org> accessed 1 January 2015

¥ Chia and Plummer, above 236, page 15

In term of total national income, Indonesia has the largest Gross domestic Product (GDP) in ASEAN and
it amounted to USS 546 billion in 2009. Thailand has second largest GDP and it amounted to USS 264
billion, followed by Malaysia and its GDP amounted to US$193 in the same year. While Laos has the
smallest GDP in ASEAN and it amounted to only USS 5.5 billion in 2009. Cambodia has the second smallest
GDP and it amounted to USS$ 10.3 billion, followed by Brunei and its GDP amounted to US$ 10.7 in the
same year. Singapore is the wealthiest country in ASEAN and its per capital GDP amounted to US$ 36.631
in 2009. The second wealthiest country is Brunei and its per capita income amounted to USS 26,486,
followed by Malaysia and its per capital income amounted to USS 6,822 in same year. On the other hand,
Myanmar is the least wealthy country in ASEAN and its per capita GDP amounted to only US$ 419 in 2009.
The second least wealthy country is Cambodia and its per capita income amounted to US$692m followed
by Laos and its per capita income amounted to USS 910 in same year. Further information available at
World bank source

>t Looking at the year ahead the World Bank forecasts the GDP at market prices (2010 USS); Starting with
the economic growth in Myanmar by 6.5 in 2015 to 7.8 in 2016. Lao PDR expands by 6.4 in 2015 and
forecasts moves to 7.0 in 2016. Cambodia is expected to be the same amount of the GDP in 2016 with the
same expansion by 6.9 in 2015. Vietnam’s GDP is slightly increased from 6.5 in 2015 to 6.6 in 2016. The
Philippines and Indonesia dramatically increased from 5.8 in the year 2015 to 6.4 in the year 2016, and
from 4.7 in 2015 to 5.3 in 2016 respectively. More details visit http://aecnewstoday.com/2016/thailand-
weakest-asean-economy-in-2016-world-bank/#axzz3xwy7fsKl accessed 21 January 2016

2 The World Bank forecasts Thailand is weakest ASEAN economy in 2016 with expands only 2.5 in 2015
and 2.0 in 2016. Malaysia has second weakest ASEAN economy in 2016 with expands only 4.5 in 2015 and
4.5 in 2016. More details visit http://aecnewstoday.com/2016/thailand-weakest-asean-economy-in-2016-
world-bank/#axzz3xwy7fsKl accessed 21 January 2016

>3 John Ravenhill, ‘Economic cooperation in Southeast Asia’ (1995) 35 (9) ASEAN Survey
<http://www.jstor.org/stable/2645786 > accessed 20 October 2015
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gap among ASEAN member states is a barrier to ASEAN economic integration and

24 The wide differences among ASEAN countries have particularly

community-building.
affected the building of a consensus, the speed of economic liberalisation and the

. . . 2
implementation of specific measures.”*

2.2.1 Formation period of the ASEAN economies from 1967 to 1976

An overview of the ASEAN economy was not anticipated in the Bangkok
Declaration in 1967, which focused on political and diplomatic co-operation in Southeast
Asia.”® For a period of time (1967-1976) after the Bangkok Declaration, the ASEAN only
emphasised ‘cooperation’ without the term ‘integration’ being mentioned by ASEAN
policy-makers, who were not prepared to consider either a free-trade area or a custom
union.”®’ Economic integration was limited by low trade integration®”® and a lack of
regional connectivity within the region during the first decade of the ASEAN’s regional

. . 2
integration.?’

The ASEAN economic growth only began to rapidly develop from the mid-1970s,
when the ASEAN began to introduce several initiatives with the aim of expanding intra-

regional economic cooperation. Within this period, it was agreed to establish an ASEAN

>%See also, Chapter 6 Section 6.2.5 Diversity and ASEAN value — different political and legal systems

Chia and Plummer, above 236, page 7

In the past, the original purposes of ASEAN were political rather than economic as a result from ASEAN
was faced with the communist regimes as well as those from the old colonial empire of the British, French,
Dutch, See chapter 1 and see, also footnote number 2.

237 Yue, above 223

Biswa Nath Bhattacharyay, ‘Prospects and challenges of integrating South and Southeast Asia’ (2014)
International Journal of development and conflict 4, page 40

2% studies on ASEAN showed that ASEAN states requested the UN to conduct research on the regional
potentials for future economic cooperation. In 1973, the UN presented the Robinson report on
possibilities of future ASEAN economic cooperation. The report recommended ASEAN countries to
arrange industrial cooperation projects and preferential trade agreement to increase intra-regional trade.
See more Meidi Kosandi, ‘Parallel evolution of practice and research on ASEAN economic integration:
from paradigm contestation to eclectic theorization’ (2012) 11(1347-8241) Ritsumeikan Annual review of
international  studies  <http://www.ritsumei.ac.jp/acd/cg/ir/college/bulletin/e-vol.11/04_Meidi.pdf>
accessed 27 July 2015 pages 112-113
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20 to make more effective use of the regional demands

Industrial Projects Scheme (AIPs)
of each member. Most of the members responded to this project by focusing on
national industrial development and trying to export more products; however, all the
member countries were producing similar tradable goods and were at the same level of
development. Therefore, the industrial cooperation was considered to be insignificant

during the 1970s due to the private sector’s refusal to cooperate and the failure of these

AlPs. >

% Tan Lay Hong and Anil Samtani, ‘The shifting paradigm in regional economic integration: the ASEAN

perspective’ (2002) (2) TLH <http://papers.ssrn.com/sol3/papers.cim?abstract_id=325484> accessed 1
January 2016
261 Yue, above 223, page 2
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Table 2.1: The ASEAN period in the process of economic cooperation,262 1993-2015

1992

1993

1995
1996
1997-1998

1998
2000
2003

2004
2005
2006-2007

2007

2008
2009

2010
2012
2015

2016-2025
2018
2020
2030

- ASEAN Free Trade Agreement

- Signing of the Common Effective Preferential Tariff Scheme (CEPT)

- ASEAN Free Trade Area (FTA) came into force

- AFTA’s Common Effective Preferential Tariff (CEPT) scheme implemented

- ASEAN Framework Agreement on Services (AFAS) signed and implemented

- ASEAN Industrial Co-operation Scheme (AICO) adopted

- Economic crisis and acceleration of economic integration

(ASEAN Vision 2020)

- Framework Agreement on the ASEAN Investment Area (AIA) signed and implemented
- Establish of the e-ASEAN Framework for e-commerce

- Bali Concord Il, the launch of ASEAN Community by 2020

- a coherent structure and organisation to the ASEAN Vision 2020 and the three pillars
for community (ASEAN Security Community, ASEAN Economic Community and ASEAN
Socio-cultural Community)

- The Vientiane Action Program (2004-2010)

- The Launce of ASEAN Charter Process

- The Acceleration of ASEAN Community to 2015, which advancing the target year from
the original 2020

- ASEAN Charter drafting and ASEAN economic Blueprint by ASEAN leaders in
Singapore

- ASEAN Charter Ratification

- ASEAN Political Community and Social-Cultural Community Blueprint and roadmap
for an ASEAN community (2009-2015)

- ASEAN Trade in Goods Agreement (ATIGA) entered into force

- ASEAN Comprehensive Investment (ACIA) entered into force

- The formal establishment of the AEC starts on 31 December 2015. ASEAN Community,
including the AEC, launched

- AEC Blueprint 2025

- Deadline for Non-Tariff Barriers (NTB) within ASEAN to be eliminated

- Original date for full implementation of the AEC

- A realistic view of the realisation of the full benefit from the

AEC as presently constituted

262

Complied from ASEAN documents, http://www.aseansec.org
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2.2.2 Intra- ASEAN Economic Cooperation from 1976 to 2003

The progress of the evolution of a framework for economic co-operation at the
regional level in order to support the ASEAN’s trade liberalisation will be discussed in
this section, which can be divided into different stages. The first began in 1980, when
the ASEAN started to develop economic and financial liberalisation policies in response

253 The ASEAN not only cooperated in outward-

to the pressure from external countries.
orientated trade and investment, but it also overcame its disparities in order to reduce
the tariff structures and in line with the diverse levels of industrialisation within member

countries.***

The second stage of the ASEAN regional economic integration was between 1976
and 1992 or the so-called pre-AFTA (ASEAN Free Trade Area) period, when economic
cooperation improved. As the first steps toward economic integration, the ASEAN held
an economic ministerial meeting in 1976, where the ASEAN Industrial Projects (AIP) was
signed.?®®> The ASEAN Preferential Trading Arrangement (PTA) was signed in 1977,%°° but
economic integration really began with the 1992 ASEAN Free Trade Area (AFTA) that
covered trade in goods, which was accompanied by the 1995 ASEAN Framework

Agreement on Services (AFAS) and the 1998 ASEAN Investment Area (AIA agreement).

%3 5uch as China, Russia is the most powerful trade relations to ASEAN see more Pearlie M.C. Koh,

‘Enhancing economic co-operation: A regional arbitration centre for ASEAN?’ (2000) 49 Int'l & Comp. L.Q,
page 390 www.jstor.org/stable/761685 accessed 16 September 2015

2%% |bid, pages 392-393

See, Basic agreement on  ASEAN Industrial Projects, http://agreement.asean.org/
media/download/20140119162416.pdf accessed 9 May 2014.

The development of ASEAN Industrial Projects (AIPs) is an agreement for ASEAN members to allocate an
industrial project to each member and it was assigned government-initiated industrial projects to a
different location in each member country that each member would host at least one such project serving
the entire ASEAN market. Under this agreement, it required that the host country subscribe sixty percent
of the equity capital needed for the project, with the remaining forty percent supplied from the other four
countries. This project is not successful because of each country preferred national industrial
development and the members wanted to export products to the broader world market. Read more in,
Deborah A. Haas, ‘Out of others’ shadows: ASEAN movers toward greater regional cooperation in the face
of the EC and NAFTA’ (1993-1994) 9(809), UJ Int’L and Policy, page 812

266 Kosandi, above 259, page 112
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2.2.2.1 Early Attempt of ASEAN economic integration (in the pre-ASEAN Free Trade

Area Period)

a) ASEAN Preferential Trading Arrangements Agreement

The idea of a closer economic collaboration was considered prior to 1977 and
the focus was on economic cooperation, which was characterised by the ASEAN
Preferential Trading Arrangements (PTAs) and industrial cooperation schemes.?®’ This
was the first attempt of the ASEAN to promote intra-regional trade. This strictly regional
agreement, which contained the implications for foreign companies who wanted to
trade with the ASEAN or invest in it, was known as “the Agreement on ASEAN
Preferential Trading Arrangements (PTAs)”.?®® The PTAs constituted one of the earliest
ASEAN agreements to contain legal obligations. Under this scheme, the ASEAN
members agreed to allocate an industrial project to each member;*®® thus, the ASEAN
PTAs realised trade liberalisation within the ASEAN association. This was the main
instrument to promote intra-regional trade for the next fifteen years (until 1992). The
ASEAN PTAs constituted an agreement to “offer preferential tariff treatment to products
originating in ASEAN countries”.’’° The aim of these preferential trading arrangements
was to create a trading area in which ASEAN members could take advantage of a
preferential tariff, not to create a customs union.”’* It was intended to make the ASEAN
more accessible to its member countries and more integrated. Based on the PTAs, it was
an attempt to support the objective of forming a Free Trade Area, which would lead to

economic integration, a customs union and an economic community. Thus, the PTAs

represented the first attempt to promote intra-ASEAN trade based on institutional

%%’ Chia and Plummer, above 236

Hong and Samtani, above 260, page 3

The five original projects included a diesel engines project in Singapore, two urea projects in Indonesia
and Malaysia, Soda ash in Thailand and superphosphate fertilizer project in the Philippines. See Tan Lay
Hong and Anil Samtani, ‘The shifting paradigm in regional economic integration: the ASEAN perspective’
(2002) (2) TLH <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=325484> accessed 1 January 2016
% see, The Preferential Trade Agreements Agreement was signed by the ASEAN Foreign Ministers on 24
February 1977 in Manila and came into force in 1978.

27! custom Union is that all member countries will remove the tariffs on member countries’ products.
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integration®’? and regional trade preferences.?’* However, the tariff concessions granted
by the ASEAN within the framework of the PTAs were too small. There was a
development gap among the member states since, in the event, some of the members

chose to adopt import substitution strategies.

Since too few member countries made use of the Preferential Trading

274

Agreements to stimulate the ASEAN’s trade,””” the initial impact of the PTAs was

> and this made the ASEAN less attractive for regional economic

disappointing *’
integration studies. The failure of inter-regional trade based on the PTAs project meant
that it had little effect on economic co-operation in the ASEAN, mainly due to the
exclusion of significant industrial sectors.?’® Progress was also slow because of the goal
of the PTAs to reduce the trade barriers on selected products,?”’ limited product
coverage?’® and a broad exclusion list that tended to cover a large proportion of traded
products.?’”® Moreover, the PTAs were unsuccessful and too insignificant to measure
integration,?®° because of factors such as the long exclusion list, the excessively low
preference margin, and the lack of importance of the product groups that were eligible

281
81 There were some problems such as the absence of a

for the preferential treatment.
provision for the private sector to enter the decision-making process. Also, the lack of

commitment of the political leaders of member states to implement the agreement at

272 Refer to chapter VI article 13 of the PTA agreement showed the institution arrangements concerning

decision of the committee by method of consensus and showed some ASEAN Secretariat power for
monitor the implementation of the Agreement. Further information visits,
http://agreement.asean.org/media/download/20140119163517.pdf

273 http://agreement.asean.org/media/download/20140119163517.pdf

Sherry M. Stepheson, ‘ASEAN and the multilateral trading system’ (1994) Law and Pol’y Int’l Bus, page
441

273 Kosandi, above 259, page 129

Robert J. R. Elliot and Kengo lkemoto, ‘AFTA and the Asian Crisis: help or hindrance to ASEAN intra-
regional trade?’ (2003) http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.201.6586
&rep=repl&type=pdf accessed 1 December 2015

” The PTAs products cover with such as rice and crude oil. Furthermore, it also covers products of the
expansion of intra-ASEAN trade and other products of interest to member countries.

278 Stepheson, above 274, page 441

Shaun Narine, Explaining ASEAN: Regionalism in Southeast Asia (Lynne Rienner Publishers, 2002),
pages 24-31

280 Kosandi, above 259, page 129

L. Cuyvers and R. Tummers, above 236, page 4
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the regional level led to the preferential treatment of goods that were of no interest or

282 Another reason for the failure of the PTAs was

use to ASEAN traders and consumers.
the development of the political economy.?®* However, despite this lack of success, the
ASEAN ministers still adopted the basic framework of the PTAs in the new ASEAN Free

284
k,

Trade Area framewor as discussed below.

2.2.2.2 Economic integration in the ASEAN regional context

The development of economic integration with a focus on the integration of
trade within ASEAN will be discussed in this section for a holistic understanding of
ASEAN integration. The ASEAN’s efforts toward greater integration in order to increase
regional trade will be stressed. From the late 1980s, external developments®® began to
drive the ASEAN toward faster and deeper progress in terms of the economic
integration of its member countries, which suggested the need for stronger ASEAN
cooperation. Three factors contributed to the ASEAN’s increased interest in regional
economic integration. The first was the need to balance China’s economic power, as
well as that of the former Soviet Union and Eastern Europe and the competition for
foreign investment. The second was the fear that future exports would be affected by
the formation of the North American Free Trade Agreement (NAFTA) and the European
Union (EU) in terms of market access and foreign direct investment. Finally, the third
factor was the perceived convergence of the regional competition trading regime in
order to maintain the regional liberalisation after the reorganisation of the General

Agreement on Trade and Tariffs (GATT) into the World Trade Organisation (WTO).

282 Malcolm H. Dunn and Katrin Kahrs, ‘ASEAN Co-operation: problems and prospects’ http://www.uni-

potsdam.de/fileadmin/projects/wirtschaftspolitik/assets/Publikationen_Malcolm/Asean_Co-operations.
_Problems_and_Prospects.pdf accessed 1 May 2015, page 268

Sl Cuyvers and R. Tummers, above 236, page 4

Haas, above 222, page 820

The externals development from this situation for example, China is fast becoming a major market for
exports and imports of specialised components from Southeast Asia see Denis Hew, ‘Economic integration
in East Asia: an ASEAN perspective’ (2006) UNISCI discussion papers 11 p.49
https://www.ucm.es/data/cont/media/www/pag-72530/UNISCI11Hew.pdf accessed 2 December 2015
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Furthermore, fearing that the ASEAN market may begin to look less attractive to foreign
investors, ASEAN members attempted to increase trade liberalisation in the hope that it
might lead to progress.’®® These were the factors that led to the decision to establish
the ASEAN Free Trade Area (AFTA), the ASEAN Framework Agreement on Services
(AFAS) and the ASEAN Investment Area (AIA) in the 1990s.

The definition of ASEAN economic integration in ASEAN Vision 2020°%’ is ‘a stable,
prosperous and highly competitive ASEAN economic region in which there is a free flow
of goods, services and investment, besides a freer flow of capital’.?®® There are several
benefits to be derived from regional economic integration, including an enlarged market
with economies of scale and scope, improved resource allocation with free movement
of factors of production, improved resource pools with inflows of capital, investment
and labour, and increased competition leading to improved efficiency and the

.. . . . 2
elimination of barriers to trade among member countries.?®

The amount of national support illustrates that ASEAN member countries are
ready for increased integration. Thailand is one of the strongest proponents of
integration and the key connecting point for economic development in the ASEAN.*°
Malaysia also continues to promote integration and cooperation among member states,
since it envisions being an important member of the Industrial Projects and part of AFTA.
The Philippines’ development of economic liberalisation has been severely hampered by
periods of rampant governmental corruption. Indeed, The Philippines believes that the
economic advancement of Southeast Asia based on the integration of the ASEAN
nations will improve its competitiveness and this can deepen its economic integration.

Singapore is fully committed to regional economic integration in Southeast Asia by

means of its ASEAN membership. It also contributes to united efforts to promote the

286 Hong and Samtani, above 260, page 11

More details about ASEAN Vision 2020 read more 2.3.2 of this chapter

More about ASEAN Vision 2020 visits http://www.asean.org/?static_post=asean-vision-2020

Miroslav N. Jovanovic, Internaitonal handbook on the economics of integration, Volume 2 (1St edn
Edward Elgar publishing 2011) for an overview

290Megan R. Williams, ‘ASEAN: do progress and effectiveness require a judiciary’ (2007) 30(2), Suffolk
transnational law review, page 442
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advancement of the region.”* Brunei has become formally integrated into the economic
activities of other countries in the ASEAN since it joined in 1984. The Bruneian
government is interested in strengthening ASEAN integration and supports it to ensure

. . 292
the economic advancement of its members.?’

Vietnam is currently preparing for Asian
economic integration. Vietnam has made great advances in trade, investment and
general cooperation and these have given Vietnam’s economy more opportunity to do
business with attractive markets. Laos supports the efforts within the ASEAN to
integrate the region, since economic integration offers great potential for improving
access to the regional market in order to increase its capacity to manage the integration
process. >* Laos believes that development can be further aided by increased
integration in the region and by following the goals proposed in ASEAN Vision 2020.
However, Myanmar is not a strong proponent of integration due to the fact that it is
slowly increasing its regional participation and some measure of integration. It wants to
reap the economic benefits of the ASEAN without losing any of its sovereignty as a result

2% Cambodia is completing its

of political tensions and a deeply troubled economy.
attempt to integrate its own economy within the region, which involves increasing
support and continued preparations for ASEAN economic initiatives, such as
participation in the free trade area. However, the political instability within the

Cambodian nation makes increased regional commitment extremely difficult.?*®

There are multiple sectoral agreements for the realisation of the objectives of
the AEC. The trade agreements for economic integration established by the ASEAN are
firstly, the 1992 ASEAN Free Trade Area (AFTA) which covers trade in goods, with the

! Overview of Singapore economic integration read more, Hank Lim, ‘Singapore’ Singapore Institution of
International  Affairs  http://www.eria.org/publications/research_project_reports/images/pdf/PDF%
20No01-1/No.1-1-part2-SINGAPORE.pdf accessed 27 December 2015

%2 saiful Islam, ‘Brunei economy and its integration in the regional economic activities’ (2011) no. 387 For
more information visits http://www.biwako.shiga-u.ac.jp/eml/Ronso/387/Islam.pdf

293 Christoph Kneer, ‘Regional economic integration for Laos into ASEAN, trade and entrepreneurship
development’ (2014) at https://www.giz.de/en/worldwide/17473.html accessed 1 July 2015

*Hla Theingi and Nang Sarm Siri, ‘Opportunities, challenges and preparations: Myanmar and ASEAN
Economic Community’ (2011) Research Gate conference paper visits
file:///Users/admin/Downloads/Theingi%20and%20Siri%20EBMM%202011%20(1).pdf

2% Read more, http://www.cdri.org.kh/webdata/download/conpap/cp3e.pdf
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abolition of tariffs and the main scheme, namely, the Agreement on the Common
Effective Preferential Tariff Scheme (CEPT). Secondly, these are complemented by the
1995 ASEAN Framework Agreement on Services (AFAS) known as Agreements on the
free flow of services. Thirdly, the ASEAN Industrial Cooperation Scheme (AICO) was
signed in 1996. Fourthly, there are the 1998 ASEAN Investment Area (AIA agreement)
and the ASEAN Comprehensive Investment Agreement of 2009 (ACIA), which liberalise
the investment regime. The last is the ASEAN Trade on Goods Agreement of 2009
(ATIGA). Since the AEC is focused on the single market, the performance of these
economic integration frameworks will be generally discussed in this thesis apart from
one element of the Economic Community, which relates to the main previous ASEAN

Free Trade Area (AFTA), namely, the free flow of goods.

a) The ASEAN Free Trade Area (AFTA)

The ASEAN members agreed to establish a free trade area at the Fourth ASEAN
Summit in Singapore, which was officially launched in January 1992.2°° The ASEAN
leaders created the AFTA to stimulate intra-ASEAN trade in an effort to accomplish
economic integration in the ASEAN with a detailed schedule and implementation
schemes covering the political processes and institutionalisation, providing more room
for studies on regionalism.?®” The notion of “free trade” in the ASEAN was not strictly
defined. The AFTA promoted the increase of the ASEAN’s trade liberalisation efforts to a
higher level by allowing tariffs within the range of zero to five percent and exceptions

298

for a few classes of sensitive goods.””" On the one hand, the ASEAN free trade area

¢ The Singapore Declaration of 1992 and the Framework Agreement on Enhancing ASEAN economic Co-

operation are initial documents to established AFTA. Copies of the documents can be obtained from the
ASEAN Secretariat website at http://www.asean.org/communities/asean-economic-community/item
/regional-business-development-in-asean-afta

297 Kosandi, above 259, page 117

Rosabel B Guettero, ‘Regional integration: the ASEAN Vision in 2020’ IFC Bulletin no.32
<http://www.bis.org/ifc/publ/ifcb32c.pdf> accessed 1 December 2015
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(AFTA) called for the reduction of tariffs, non-tariff barriers,>® quantitative restrictions
and other cross-border measures*®on all intra-ASEAN trade in manufactured materials,
processed agricultural products and capital goods.>°* The main purposes of ASEAN
economic integration based on the AFTA were to create larger markets to take
advantage of economies of scale in the production and export of goods and services, to
increase employment and stimulate the free flow of capital across borders. These larger
markets would contribute to the economic and social development of the countries that
were party to the agreement.’> Some scholars believe that the motive of the AFTA was
to intensify co-operation and increase international competitiveness and integration

393 The reasons for the

among ASEAN members, as well as simulating intra-ASEAN trade.
establishment of the AFTA were to establish a single market, while attempting to change
the ASEAN economies into a single production base®*** within Southeast Asia. Secondly,
the AFTA would attract multinational corporations to invest and lead to increased
regionalism based on international trade and investment among ASEAN countries by

using the free trade agreement to secure access to the market.>*

The original agreements creating the AFTA were contained in three documents

issued at the fourth ASEAN Summit in 1992. The first document, the Singapore

2% ASEAN leader recognised that non-tariff barriers remain a major obstacle in the process of arriving at a

free flow of goods within the region.

% | udo Cuyvers, Philippe De Lombaerde and Stijn Verherstraeten, ‘From AFTA towards and ASEAN
economic community and beyond’ (2005) UNU-CRIS Working papers, 4 http://www.cris.unu.edu/UNU-
CRIS-Working-Papers.19.0.htm|?&tx_ttnews%5Btt_news%5D=83&cHash=2156052ddda685d731f21d0f444b2178
accessed 13 August 2015

%L ASEAN economic into-view (A quarterly bulletin of the Bureau of economic co-operation, ASEAN
Secretariat)2, no.1 (September 1994), page 10

302 Kraichitti, above 244, page 3

Hong and Samtani, above 260, page 10

The aim of the ASEAN integration is to create a stable single market and production base, stated in
paragraph 5 of Article 1 of the Charter. The Single market is for goods, services, labor, investment and
capital, and the single production base is to create products for export. Going towards an ASEAN
economic community, it is trying to move from an ASEAN free trade area to a single market and to
eliminate all barriers to the free flow of goods, services and investment in order to develop regional
economic integration in a market economy.

%% Man Pham Binh, ‘ASEAN’s economic integration opportunities and challenges for Vietnam’ (1999)
Weatherhead center for international affairs Harvard University, page 14
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Declaration of 1992,3%°

contained a broad outline of a programme for economic
integration to create the AFTA in 15 years. The AFTA is also one aspect of the scheme for
economic cooperation explained in the second document, the Framework Agreement

397 which contains

on Enhancing ASEAN Economic Cooperation (Framework Agreement),
an outline of a scheme for economic cooperation, and the AFTA was implemented
based on the third document entitled the Agreement on the Common Effective

Preferential Tariffs (CEPT-AFTA Agreement).3%®

The so-called ASEAN-6 witnessed the birth of the AFTA agreement and signed it,
namely, Brunei, Indonesia, Malaysia, the Philippines, Singapore and Thailand. Cambodia,
Myanmar, Laos and Vietnam subsequently agreed to sign it by 2015.%% The AFTA target
was tariff elimination,**°which meant achieving zero tariffs on all products for the
ASEAN-6 by 2010.3'! The new, less-developed members (Myanmar, Laos, Cambodia and
Vietnam) were given more time to reduce their tariffs than the ASEAN-6. They agreed to

312

achieve the zero-tariff target by 2015 with flexible time up to 2018."° At the time of

3% Singapore Declaration of 1992 see http://cil.nus.edu.sg/rp/pdf/1992%20Singapore%20Declaration-

pdf.pdf

307 Framework Agreement on Enhancing ASEAN Economic Cooperation see
http://wits.worldbank.org/GPTAD/PDF/annexes/ASEAN%20framework%20AEC.pdf

308 Binh, above 305, page 13

The extension timeframes for the CLMV because when the AFTA agreement in 1992 was original
signed, ASEAN has only six members (Brunei, Indonesia, Malaysia, the Philippines, Singapore, and
Thailand — ASEAN-6) Later, when the CLMV joined ASEAN, the countries have not fully met AFTA’s
obligations, but they were required to sign the agreement upon entry into ASEAN. Therefore, they were
given longer time frames in which to meet AFTA’s tariff reduction obligations. See,
http://www.asean.org/communities/asean-economic-community/item/regional-business-development-
in-asean-afta

*1% walter Lohman and Anthony B. Kim, ‘Enabling ASEAN’s Economic Vision’ (2008) the heritage
foundation 3

' Noted that Brunei, Indonesia, Malaysia, Philippines, Singapore and Thailand have completed the
transfer of this product in Inclusion List in 2000. Tariffs will be at maximum of 5% in 2003. Tariff on 60% of
these products will be eliminated by end of 2003. Duties on the remaining item will be eliminated by 2010
see, Kosandi, above 259, page 117

2 This different tariff reduction timelines for the CLMV states shows that it will be fair for the CLMV
states to have capacity or willingness to open their economies as slowly as the newer states. See, Lee
Leviter, ‘The ASEAN Charter: ASEAN failure or member failure’ (2010) 43(159) International Law and
Politics, page 204 < http://nyujilp.org/wp-content/uploads/2013/02/43.1-Leviter.pdf> accessed 1 March
2015
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313 of the

writing, tariffs have only been eliminated on 71.44% of the products on the list
ASEAN-6. Although the ASEAN Secretariat claims that there are many difficulties, it is
evident that the road to achieving zero tariff rates is still a very long one and

necessitates additional efforts.>*

Moreover, ASEAN leaders agreed to eliminate high tariffs in the intra-ASEAN
trade in goods *® and to eliminate all import duties by 2010 or 2015 for the CLMV
countries.®*® This refers to the sale of products between ASEAN countries without any
tariffs or other trade barriers. For example, the AFTA tries to reduce tariff rates, expects
to reduce import duties and the elimination of all tariffs is supposed to be accomplished
by the 31 December 2015 based on the plan of the ASEAN Economic Community with
the flexibility of up to 2018 for sensitive products. There is already an ASEAN free trade
area, but the ASEAN Economic Community would be likely to succeed in broadening its
implementation. Many measures to facilitate free trade among ASEAN member states
are currently being implemented and the ASEAN FTA also promotes FTAs with external
trading partners such as China, Korea and Japan, who are all interested in doing more
free trade deals with the ASEAN. These FTAs require all member states to introduce
harmonised rules in order to benefit fully from free trade with PTA partners. From this

perspective, the ASEAN has achieved the 2015 plan.**’

The ASEAN Free Trade Area can be advanced by the Common Effective

Preferential Tariff (CEPT) scheme as the main instrument of tariff liberalisation under

* Inclusion list covers products offered for tariff reduction and are essentially all manufactured and

processes agricultural products and some unprocessed agricultural products. Importantly, even tariffs for
selected agricultural products previously deemed sensitive have been reduced to 5%. Rice, sugar, and
some livestock products remain protected, and will not go down to zero tariff in 2015.

1 ASEAN secretary 2002 and 2007b

Narongchai Akrasanee and Jutamas Arunanondchai, ‘Institutional reforms to achieve ASEAN economic
integration’, page 63 in Denis Hew, Roadmap to an ASEAN Economic Community (ISEAS 2005)

% The Blueprint, para 14

Ong Keng Yong, ‘ASEAN’s post agenda: strengthening and deepening community building’ (2014) 28"
Asia-Pacific roundtable 2-4June, Kuala Lumpur, Malaysia
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the AFTA.>'® This scheme embodied the commitment of the ASEAN-6 member states to
establish a free trade area within fifteen years. The CEPT agreement included all
manufacturing products, capital goods and agricultural products,®°and products that
were ready for tariff reduction were placed on the Inclusion List.3?° The ASEAN-6
countries succeeded in lowering intra-regional tariffs under the CEPT agreement, which
meant that most of the tariff rates on trade of more than 99 percent of all products in
the CEPT inclusion list*?* were reduced to within a range of zero to five percent by the
1** January 2010. Thus, the ASEAN members had a common effective tariff among
themselves in the AFTA, but the level of tariffs with non-ASEAN countries continued to
be determined on an individual basis. The CEPT was designed to help to achieve trade
liberalisation through preferential trade mechanisms based on the AFTA with the
creation of a new trading arrangement. In other words, the CEPT scheme was the main
method for the AFTA to help the ASEAN to successfully liberalise trade by removing both

tariff and non-tariff barriers.>??

The CEPT scheme was presented in order to implement
the AFTA Agreement in practice, and the ASEAN-6 countries have been able to
effectively reduce the tariff on 99.77% of the CEPT Inclusion List to 0-6 percent to

date.??

There are three kinds of exclusion list under the CEPT agreement, namely, a
general exception list, a temporary exclusion list and a sensitive list. It is explained in the
framework agreement on enhancing ASEAN economic cooperation that ‘the exception
list’ in Article 12 of the agreement will not prevent any member state from taking action

and adopting measures that it considers to be necessary for the protection of national

*® paul J Davidson, The legal framework for international economic relations: ASEAN and Canada

(Institute of Southeast Asian Studies 1997) page 160

319 Cuyvers and Tummer, above 236, page 5

Inclusion List means products in this list are for immediate transfers to the CEPT Scheme.

The rules of origin and tariffs rates are defined in the inclusion list of the CEPT scheme (available online
at the ASEAN Secretariat)

22 Shandre M. Thangavelu and Aekapol Chongyvilaivan, ‘Free trade agreements, regional integration and
growth in ASEAN’ (2009) JEL 1

323 Nguyen Anh Thu and Nguyen Thi Mai Anh, ‘ASEAN and EU economic integration: a comparative
analysis, ICIRD, page 6 www.icird.com/publications?task=file&action=download&path=%5BDIR accessed 1
March 2017
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security, public morals, human, animal or plant life and health, and articles of artistic,
historical or archaeological importance.®** The ‘temporary exclusion’ list covers products
that need to be temporarily protected by a delay in tariff reduction or products that are

> while the ‘sensitive’ list covers unprocessed

not yet ready for liberalisation, >
agricultural goods that are given a longer period of time for integration into the free
trade area. It should be noted that the CEPT allows each of the member countries to
decide which products should be added to the general exception list, the temporary

. . . . 2
exclusion list and the sensitive list.32®

However, several aspects of the 1992 CEPT Agreement have been severely
criticised, especially its long timeframe of fifteen years to accomplish free trade in the
ASEAN. The reasons for forming a free trade area in the ASEAN are that internal trade
has not responded to both political and economic external and domestic changes.
Moreover, all the member countries of the ASEAN produce similar products for the
same export markets. Furthermore, the AFTA is under-utilised based on the fact that its
application procedure is unclear and insufficiently publicised. The marginal saving over
the standard most favoured nation rate does not cover the processing costs, which also

2
causes trouble.®?’

As mentioned above, the Singapore Declaration was signed by the ASEAN
member countries in 1992 with the aim of using the AFTA to reduce tariffs by 2008.
However, the fifteen-year timeframe was perceived to be too long; therefore, it was
moved forward by five years in 1995 to 2003 and the AFTA became fully operational on
the 1% January 2003. A financial crisis in the ASEAN between 1997 and 1998 **® made
the ASEAN leaders decide to advance the target to the beginning of 2002. Moreover, in
1999, the ASEAN leaders had agreed to eliminate all import duties among the ASEAN-6

2% Article 12 general exception in the framework agreement on enhancing ASEAN economic cooperation

further details visit <http://www.icnl.org/research/library/files/Transnational/ASEANtrade.pdf>
3% For example, Malaysia invoked

326 Hong and Samtani, above 260, page 6

327 | ohman and Kim, above 310, page 4

*?% The financial crisis explains in 2.3.1 of this chapter.
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by 2010, apart from the CMLV countries, which were given until 2015 to implement the

reduced tariff rates.

Although the CEPT-AFTA is the main mechanism for the AFTA, the PTA
Agreement can be used for products that are not covered by this scheme.**® The two
were linked after examining the relationship between the Preferential Trading
Arrangements Agreement (PTAs) and the Common Effective Preferential Tariff (CEPT).
The PTA was the first agreement for economic co-operation within the region which
enabled trade liberalisation; meanwhile, it is stated in the CEPT agreement that the PTA
agreement provides for the adoption of instruments on trade liberalisation on a
preferential basis as an improvement on the ASEAN PTA in terms of the ASEAN’s
international commitments. On the one hand, it can be said that the CEPT is an

330 nhevertheless, there are some

instrument for the implementation of the PTA;
differences between the PTA and the CEPT in terms of the implementation and
applications. The implementation of preferential tariffs needs to be negotiated and
agreed by all the ASEAN member states, whereas the CEPT scheme is a set of mandatory
rules that automatically apply to a wide range of products with specific timeframes to
achieve the goal of creating a free trade area. Moreover, the AFTA not only increases
the number of jobs, but also helps to improve the quality of products and enhances the
competition of local manufacturing in all the ASEAN countries. This makes the trade

among ASEAN countries more effective and increases the ASEAN’s regional economic

efforts.

b) The ASEAN Framework Agreement on Services (AFAS)

The ASEAN Framework on Services was signed by the ASEAN Economic Ministers
during the 5™ ASEAN Summit in Bangkok in 1995 and implemented in December 1995. It

has four main objectives: (1) to enhance co-operation in services among member states

*2% AFTA Framework Agreement Article 2.2

330 Hong and Samtani, above 260, pages 3 and 5

72



in order to improve their efficiency and competitiveness and to diversify the production
capacity and the supply and distribution of service providers within and outside the
ASEAN; (2) to eliminate restrictions on trade in services; (3) to liberalise trade in services
among the ASEAN; and (4) to liberalise trade in services.®*! The aim of the AFAS is to
provide wider and deeper market access for the substantive coverage of the service

SECtOF.332

Since 1995, ASEAN member states have made commitments covering the
following services: business, financial, environmental, professional, healthcare,
construction, maritime transport, logistics, telecommunication, education, tourism and
e-ASEAN commerce. The ASEAN adopted a Common Sub-Sector Approach between
1999 and 2001, which was defined as a sub-sector in which four or more member states

33 The AFAS negotiations progressed even

made a commitment under AFAS packages.
further between 2002 and 2009, when the ASEAN member states agreed to schedule
commitments to liberalisation based on the targets and timelines outlined in the AEC

blueprint.®*

However, the progress of liberalising the trade in services under the AFAS has
been slow. ASEAN countries have been very careful in committing themselves to the
AFAS, which has resulted in little progress being made toward liberalising trade in

.33> The objective is to allow services to move freely and

services at the regional leve
strengthen the regional cooperation on services by 2015. After the signing of the ASEAN
Framework on Services on the 15" December 2015, the ASEAN ambitiously looked
forward to a greater impetus that would further broaden and deepen the service

integration process, thereby benefitting the entire ASEAN Community. Seven service

3! Article 1 of the ASEAN framework agreement for services. A copy can be obtained from website at

http://investasean.asean.org/files/upload/Doc%2008%20-%20AFAS.pdf

332 | ohman and Kim, above 310, page 5

see also section J (pages 17-20) ASEAN economic policies related to services at
http://www.asean.org/storage/2015/12/AFAS-Publication-(2009.08).pdf

334 Read more ASEAN integration in services at http://www.asean.org/storage/2015/12/AFAS-Publication-
(2009.08).pdf

35 0oi Kee Beng, the 3" ASEAN reader (ISEAS publishing, 2015) pages 224-225
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sectors are liberalised by the AFAS, namely, maritime transport, telecommunications,

business services, construction, air transport, tourism and financial services.>*®

c) The ASEAN Industrial Cooperation Scheme (AICO)

The Basic Agreement on the ASEAN Industrial Cooperation Scheme (AICO) was
introduced in 1996 and the Protocol to Amend the AICO Agreement by providing a new
preferential rate was signed by the ASEAN Economic Ministers on the 21° April 2004.
The AICO scheme offered preferential tariff rates of a maximum of five percent on all
the products identified in the AICO arrangement. Member states could decide the
application of each AICO individually. The objectives of the AICO scheme were: (1) To
enhance the industrial competitive position of ASEAN companies;**’ (2) To maintain the
attractiveness of the region as an investment area based on the complementation of
industrial activities such as the car manufacturing industry,**® electronics, food packing,
plastics products, rubber products and petrochemical sectors;**° (3) To improve the

ASEAN market in terms of the overall trade and investment prospects in the ASEAN by

utilising the principles of economies of scale and scope in the manufacturing process.

An AICO scheme was a cooperative arrangement that consisted of two or more
participating companies from two different countries. This scheme proved to be very
successful with 74 AICO projects approved as of the 19" March 2014.2* AlCO appears to
have been most successful in achieving its goal in the automotive sector, where it
demonstrated the accomplishment of the ASEAN’s integration initiative by supporting
the electronics and automotive aspects of the industry in the adoption of effective

production networks. The main beneficiaries of the AICO arrangements were Thailand,

*® Thu and Anh, above 323, page 7

Minimums of two companies in two different ASEAN countries are required to form an ASEAN
Industrial Cooperation Arrangement.
3% AICO was concentrated on the car manufactures industrial such as Ford, Toyota and Nissan are taking
advantage of this mechanism. See more participation company at
http://www.tariffcommission.gov.ph/previous-website/asean.html accesses 1 December 2015
339 .

Lohman and Kim, above 310, page 5
Hong and Samtani, above 260, pages 6 and 7
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Malaysia, Indonesia and the Philippines, and this especially applied to the Toyota Car
Company because Japanese companies used the AICO scheme to derive cost savings
from the reduced import duty.>*! However, ASEAN members agreed to terminate the
AICO in favour of the ATIGA®* as a result of internal pressure; therefore, there was no
longer any more practical advantage in using the AICO than the ATIGA to achieve the

ASEAN style of consensus building.>*?

d) The ASEAN Investment Area (AlA)

The Framework Agreement of the ASEAN Investment Area (AIA), which was
agreed and signed by all the member countries on the 7" October 1998 in Makati in the
Philippines, promotes itself as a liberal investment area. The AIA is the formal foreign
direct investment (FDI) regionalisation policy among the member countries, which is
vital for the ASEAN’s economic growth. The AIA turned the ASEAN into an attractive
sphere of investment for both ASEAN and non-ASEAN investors,>** and after signing it,
all the participating countries were required to reduce and remove all investment
barriers and offer national treatment to all members of the ASEAN.***> Under the AIA
agreement, national treatment was to fully applied to ASEAN investors in the
manufacturing sector six months after the date of signing (7th October 1998), subject to

346

certain exclusions.” Six member states agreed to remove these temporary exclusions

*! Michael Ewing-Chow and Tan Hsien- Li, ‘The role of the rule of law in ASEAN integration’ (2013) ESCAS

2013/2016 page 9

*2 More detail about ATIGA read (e) page 71 of chapter 2 in this thesis

Edmund Sim, ASEAN Economic Community Blog, at http://aseanec.blogspot.sg/2011/06/celebrating-
life-and-death-of-aico.html accessed 20 February 2016

** Thu and Anh, above 323, page 6

Ibid, page 6

The Council tasked the Coordinating Committee on Investment (CCl) to begin work on AlA, especially
on the submission of the Temporary Exclusion List (TEL) and Sensitive List (SL) for opening up of sectors
for investment and the granting of National Treatment. The initial package of TEL and SL were be
submitted within six months after the signing of the AIA Agreement for opening up investment in
manufacturing sector for ASEAN investors. The other sectors would be gradually open and all industries
would be opened by the year 2003 for ASEAN investors and by the year 2010 for all investors. Therefore,
even though AIA provided for the opening up of all industries for investment to ASEAN investors by 2003
(initially 2010) and to all investors by 2010 (initially 2020), they are subject to the Temporary Exclusion
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for ASEAN investors in manufacturing by 2003 instead of 2010 as initially agreed, and
others by 2020. The political leaders hoped that this agreement to grant national

347

treatment”™’ to all investors, with a longer timeframe for CLMV, would greatly increase

the confidence of investors in the ASEAN.>*®

The ASEAN members agreed to liberalise their investment regimes in the non-
service sectors, including the manufacturing, agriculture, forestry, fisheries and mining
sectors, by the provision of national treatment to investors and investment in the
ASEAN countries by liberalising investment. This entailed formulating a regional
investment arrangement to enhance the attractiveness of the region for the flow of
direct investment by launching the ASEAN Investment Area (AIA).>* The AIA also
attracted sustainable levels of FDI into the ASEAN and increased the flow of FDI from
both ASEAN and non-ASEAN members by means of an attractive, competitive and open
economic regime.**® However, the AIA went much further than short-term measures.
Under the framework agreement, it bound member countries to eliminate investment
barriers and liberalise investment rules, as well as supported the industrial and

. 1
manufacturing sectors.*

The ASEAN Comprehensive Investment Agreement (ACIA) was implemented in

2012 by integrating two earlier initiatives, namely, the 1989 ASEAN Investment

352

Guarantee Agreement (AIGA)™ and the 1998 Framework Agreement on the ASEAN

Lists (TEL) and Sensitive List (SL). Read more Lawan Thanadsillapakul, ‘Framework agreement on the
ASEAN investment area (AIA) Thailand law forum visits website
http://www.thailawforum.com/articles/lawanaia.html

*7 For example, some exceptions as specified in the Temporary Exclusion list such as agriculture, mining,
forestry and fishery and the Sensitive List

348 Myanmar will also join the six ASEAN countries to fully implement the obligation in 2003 instead of the
year 2015. Vietnam and Laos will exert their best efforts to achieve the early realisation of AlIA in
2010 instead of 2013 and 2015 respectively. Visits website
http://www.thailawforum.com/articles/lawanaia.html Further information concerning the AlA is available
from http://www.aseansec.org/6480.htm

39 L ohman and Kim, above 310, page 5

Thanadsillapakul, above 346

Further information concerning the AIA is available from http://www.aseansec.org/6480.html

The AIGA aimed at promoting intra-ASEAN FDI through a legal framework, which protects investment
on the premise of MFN treatment, but not national treatment.
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Investment Area (AlA). The establishment of the ACIA was focused on investment
liberalisation, protection, promotion, and facilitation. More specifically, it encompassed
less restrictive investment regions, higher protection for investors and their investment
based on MFN and national treatment, greater transparency in investment rule-making,

and investor-state dispute settlement mechanisms.*>

e) The ASEAN Trade in Goods Agreement of 2009-2010 (ATIGA)

The ASEAN Trade in Goods Agreement (ATIGA) entered into force on the
17" May 2010. The ATIGA was an enhancement of the CETP-AFTA into a more
comprehensive legal instrument whereby certain ASEAN agreements related to the
trade in goods,** such as the CEPT Agreement and selected Protocols would be
superseded by the ATIGA. The tariff liberalisation commitments under the ATIGA were
to be implemented retroactively from the 1% January 2010.>°®> The ATIGA built on
existing initiatives related to the trade in goods, such as the CEPT-AFTA, non-tariff
measures, customs and mutual recognition agreements. Its goal was to achieve the free
flow of goods in order to establish a single market and production base, making it
possible to realise the AEC by 2015. The ATIGA contained several new elements to
ensure the realisation of the free flow of goods within the ASEAN, including tariff
reductions, the removal of non-tariff barriers, rules of origin, trade facilitation, customs,
standards and conformance, and sanitary and phytosanitary measures. The
ATIGA**referred to documents on trade, a single legal instrument covering various

areas, such as tariff liberalisation until 2015 (chapter 2), its origin (chapter3), non-tariff

>3 Masahiro Kawai and Kanda Naknoi, ‘ASEAN Economic integration through trade and foreign direct

investment: long-term challenges’ (2015) (545) Asian Development Bank Institute, Page 13

**The ATIGA is covering all trade in goods between ASEAN countries, with some trade exceptions. Those
exceptions can be seen where trade restrictions are necessary to protect public morals, to protect human,
animal, plant life, health and the culture treasures. Moreover, these exceptions cover on only special
circumstance such as trade in gold and silver and in some limited scenarios and natural resources. The full
details of those exceptions are described in the text of the agreement available at
http://www.asean.org/storage/images/2013/economic/afta/atiga%20interactive%20rev4.pdf

3% http://www.insis.com/free-trade-agreements/AFTA.pdf

336 http://investasean.asean.org/files/upload/Doc%2002%20-%20ATIGA.pdf
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measures (chapters 4, 7 and 8), trade facilitation (chapter 5), customs procedure
(chapter 6) and trade remedy measures (chapter 9). It also provided for the classical
dispute settlement mechanism, as well as the establishment of a supporting AFTA

Council (Chapter 10).

The ASEAN Trade in Goods Agreement (ATIGA) replaced the Common Effective
Preferential Tariff (CEPT) Scheme in order to support the realisation of the AEC. The
ATIGA is currently applied in the ASEAN to address non-tariff measures that could cause

7 The full tariff reduction plan

a barrier to the region's trade and business activities.
under the ATIGA is that member states will have completely eliminated import duty on
all products traded between them by 2010 for ASEAN-6 and by 2015 for the CLMV

countries with flexibility up to 2018.3%

Based on the ATIGA, Brunei, Indonesia, Malaysia,
the Philippines, Singapore, and Thailand have eliminated intra-ASEAN import duties on
99.65 percent of their tariff lines. Cambodia, Lao PDR, Myanmar, and Vietnam have

359 1t can

reduced their import duties to 0-5 percent on 98.86 percent of their tariff lines.
be seen from Figure 1 below that the ASEAN member states have substantially reduced
their intra-ASEAN tariff rates over time under the CEPT and the ATIGA. The ASEAN-6
have already achieved virtually zero tariff rates on imports from other ASEAN countries
and the CLMV countries have also made efforts to reduce their tariffs. Figure 2.1 (below)
shows the great success of the ASEAN Free Trade Area. However, the ATIGA imposes a
strong reduction, but not the total and unconditional elimination of all customs and
non-tariff barriers. Importantly, the ATIGA has not yet imposed the establishment of an

ASEAN customs union or a real internal market as in Europe. However, there may be a

roadmap for the completion of the ASEAN single market in the next stage.>*°

37 More detail see;  http://investasean.asean.org/index.php/page/view/asean-free-trade-area-

agreements/view/757/newsid/872/asean-trade-in-goods-agreement.html

3% Article 19(1) of the ATIGA

ASEAN, ‘Thinking globally, prospering regionally: ASEAN Economic community 2015’ (2014) Jakarta,
Indonesia, page 4 http://asean.org/storage/2016/06/4.-March-2015-Thinking-Globally-Prospering-
Regionally-%E2%80%93-The-AEC-2015-Messaging-for-Our-Future-2nd-Reprint.pdf accessed 1 March 2017
**% Thomas Schmitz, ‘The ASEAN Economic Community and the rule of law’ (2014), page 3
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Figure 2.1: Intra-ASEAN Tariff Rates under the CEPT and ATIGA, 1995-2015.%%!
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ASEAN = Association of Southeast Asian Nations; CLMV = Cambodia, Myanmar, Lao People’s Democratic Republic
and Viet Nam,

Source: ASEAN Secretanat.

Section 2.3 Expansion of the ASEAN’s economic cooperation

The key factors that can be attributed to have supported the expansion of the

ASEAN’s economic cooperation are described below.

2.3.1 Asian Financial Crisis

The most significant factor that facilitated regional economic cooperation was
the Asian financial crisis of 1997-1998, which was the result of weak domestic
economies. In other words, the financial crisis was caused by various macroeconomic
imbalances, structural deficiencies in the financial sectors and failures in political and

2 . . . . . .
corporate governance,®®® as well as the rise of regionalism in Asia.*®® Indonesia and

%1 The static of intra-ASEAN tariff rates provide in Masahiro Kawai and Kanda Naknoi, ‘ASEAN economic

integration through trade and foreign direct investment: long-term challenges’ (2015) ADBI working paper,
page 13 https://www.adb.org/sites/default/files/publication/174835/adbi-wp545.pdf accessed 8 March 2017
%2 Etel Solingen, ‘Crisis and Transformation: ASEAN in the new ERA’ (2001) 16 RSIS working papers 1

%% |bid, pages 2 and 3
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Thailand were the most seriously affected by the crisis, which was mainly caused*®* by
Thailand’s central bank announcing the floating of the Thai Baht (Thai currency) after
failing to protect it. However, the whole ASEAN faced a huge problem in the Asian
financial crisis, which had a significantly negative effect on the ASEAN and caused a
slowdown of the region’s economic development from 1996-1997 because Indonesia,
Malaysia, the Philippines and Thailand were enjoying an inflow of foreign capital,

355 These loans came from commercial banks and non-

especially from the private sector.
bank creditors, who were borrowing in dollars at low interest rates cheaper than they
could exchange in their national currencies. This was a good incentive for countries with
no exchange rate and they could borrow a little or hedge a number of loans. As a
consequence, their goods became expensive and their exports decreased whereas their
imports increased, and when foreign investors began to move their money out of
Indonesia, the Philippines, Malaysia and Thailand because they did not trust their ability
to repay their debts, it caused a crisis for these countries. The Asian financial crisis
provided proof that crises like these will always affect neighbouring countries. The

ASEAN tried to recover its trade and relieve the pressure by discussing a response to the

financial crisis by becoming committed to future ASEAN cooperation by 2020.3°® This

3% Moreover, the reasons behind the expansion of ASEAN regional economic cooperation, including the

global economic shocks, such as the collapse of the United States subprime mortgage market and the euro
zone debt crisis as well as financial difficulties, including reduced aggregate and job losses) See, Riyad
Febrian Anwar, ‘Single market: revisiting rules and strategies on the enforcement of free flow of goods in
ASEAN’ (2015) 1(2) HALREV, page 115 http://pasca.unhas.ac.id/ojs/index.php/halrev accessed 1 May 2016
and Robert J.R. Elliott and Kengo lkemoto, ‘AFTA and the Asian crisis: help or hindrance to ASEAN intra-
regional trade’ (2003), page 5 https://ideas.repec.org/p/man/sespap/0311.html accessed 1 June 2016.

*®> Shaun Narine explained that the influx of the money into Southeast Asia as the result of; 1) domestic
financial deregulation; 2) An increased loan volume from Japan and the West; and 3) domestic inflation
fueled by monetary arrangements with the United Stated. Read more in Shaun Narine, Explaining ASEAN:
Regionalism in Southeast Asia, (2002) Lynne Rienner Publishers, pages 141-143 Moreover, Dick Nanto
added that the Asian financial crisis happened from; 1) a shortage of foreign exchange that has caused the
value of currencies and equities in Thailand, Indonesia, South Korea and other Asian countries to fall
dramatically, 2) lack of developed financial sectors and mechanisms to solve this kind of problem, 3)
effects of the crisis on both the United States and the world, 4) the role and replenishment of funds of the
International Monetary Fund IMF). Read more in, Dick K. Nanto, ‘The 1997-98 Asian financial crisis’ (1998)
Congressional research service report see http://fas.org/man/crs/crs-asia2.htm accessed 1 May 2016

**® For example, ASEAN starts discussing the Road Map for financial and Monetary Integration in four
principle domains; the development of capital markets, the liberalisation of capital accounts and financial
sectors, and cooperation in monetary affair. See, Laurence Henry, ‘The ASEAN Way and community
integration: two different models of regionalism’, (2007) European Law Journal 13(6) page 871
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was due to a fall in exports, as well as the massive borrowing of large amounts of
foreign currency to finance property development in Thailand.>*’ The crisis also meant
that stock and property markets were falling under pressure due to the decline in stock
prices and exports had slowed down and become cheaper to outsiders.**® The fall of the

3% The Philippines and

Thai Baht spread to the Malaysian ringgit and the Filipino peso.
Malaysian governments scrambled to defend their own currencies and Singapore
became involved. The International Monetary Fund (IMF) has explained that, from its
perspective, the crisis was the result of weak corporate governance, poor standards of

disclosure, lack of transparency, and corruption.?”°

This crisis painfully showed the weakness of ASEAN integration.’”* The Asian
financial crisis highlighted the institutional weaknesses of the ASEAN and the region.?”?
The impacts of this financial crisis forced the ASEAN member countries to engage in
closer cooperation and economic integration. It compelled the ASEAN to liberalise
quickly in order to attract investment as well as ensure the recovery of the regional
economy. However, the financial crisis also led to the loss of attractiveness of the ASEAN
to some foreign investors,>”> who became scared and did not trust it because it was
unable to resolve the 1997 financial currency problem, which served to demonstrate its
ineffectiveness.>’* They were particularly concerned that the ASEAN lacked an economic

policy to control emergency financing.>’> Moreover, in 1998, after the crisis, it became

367 Roberts, above 247, page 91

David Richardson, ‘Economic, commerce and industrial relations group’ (1998) current issues brief 23
1997-1998, see http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library
/Publications_Archive/CIB/CIB9798/98cib23 accessed 1 August 2015

369 Krishna Gidwani, ‘Korea and the Asian financial crisis’ see
http://web.stanford.edu/class/e297c/trade_environment/global/hkorea.html accessed 25 May 2015

370 Roberts, above 247, page 91

Ade M Wirasenjaya and Ratih Herningtyas, ‘The problem of State-Led Regionalism in ASEAN’s
transformation toward the ASEAN community in 2015’ ICIRD 1

72 Lee Leviter,'The ASEAN Charter member failures’, (2010) 43(159) International Law and Politics, page
173 http://nyujilp.org/wp-content/uploads/2013/02/43.1-Leviter.pdf accessed 12 May 2014

373 7aenal Mutagin and Masaru Ichihashi, ‘Widening and deepening economic integration impact on
bilateral trade in the Eurozone and ASEAN’ (2013) IDEC 1

374 Binh, above 305, page 11

Teofilo C. Daquila, ‘Economic regionalism in Southeast Asia: ASEAN at 45’ (2012) 12" Asia-Pacific
economic and business history conference 16-18 February 2012

368

371

375
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clear that the ASEAN’s financial structure had suffered significantly from factors that

included a reduction of its economic growth and rising unemployment.

This crisis convinced investors that the ASEAN needed a regional mechanism to more
effectively avoid a repetition. Therefore, the former ASEAN Secretary-General Rodolfo
Soverino suggested that the ASEAN should move from a relationship-based mechanism

to a more rules-based market-driven one.?”®

2.3.2 The ASEAN Vision 2020

The ASEAN sought various measures to cope with this economic crisis and the
issue of further economic cooperation was emphasised at the ASEAN informal Summit
held in Kuala Lumpur (Malaysia) from the 14" to the 16" December 1997. The “ASEAN
Vision for 2020”, which called for a long-term goal to improve the situation of the
ASEAN after being faced with the financial crisis by intensifying the cooperation among
the member states, was approved in 1997.3”” ASEAN Vision 2020 would be the ultimate
end-goal the ASEAN Economic Community aimed to achieve, in which there would be a
free flow of skilled labour, trade, investment, capital, equitable development and the
reduction of poverty and socio-economic disparities within the ASEAN. “ASEAN Vision
2020” was based on four concepts: (1) to maintain regional macroeconomic and
financial stability by promoting closer consultation on macroeconomic and financial
policies; (2) to further liberalise the financial services sector; (3) to closely cooperate in
the money and capital market, tax, insurance and customs matters; and (4) to establish

international financial measures, deepen capital markets, and improve corporate

https://apebh2012.files.wordpress.com/2011/05/daquila-asean-at-45-12th-apebh-conference.pdf
accessed 13 August 2015

*7 Ibid, pages 6-7

Shandre M. Thangavelu and Aekapol Chongvilaivan, ‘Free trade agreements, regional integration and
growth in ASEAN’ (2009) ISEAS http://paftad.org/files/33/Thangavelu%20&%20Chongvilaivan.pdf
accessed 13 August 2015
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governance.>’® Moreover, the ASEAN (in ASEAN Vision 2020) agreed the following: (i)
institute new mechanisms and measures to strengthen the implementation of existing
economic initiatives, such as the AFTA, the ASEAN Framework Agreement on Services
(AFAS) and the ASEAN Investment Area (AIA), which will enhance the attractiveness of
region based on the application of investment laws and policies; (ii) accelerate regional
integration by 2010 in the priority sectors of healthcare, rubber-based products, textiles,
and apparel; (iii) facilitate the movement of business persons, skilled labourers and
talents; and (iv) strengthen the institutional mechanisms of the ASEAN, including
improving the existing ASEAN DSM to ensure the expeditious and legally-binding
resolution of any economic disputes.?”® In adopting this Vision, the ASEAN declared its
goal to become a community in which disputes are resolved peacefully, support closer

economic integration, and be bound by a common regional identity by 2020.

Moreover, the Vision called for an ASEAN Partnership in Dynamic Development
with respect to further and better economic development with the aim of bringing
closer economic integration within the ASEAN. It recognised the fact that the creation of
a stable, prosperous, and highly competitive ASEAN economic could only be achieved by
the free flow of goods, services, investment and capital, as well as the reduction of
poverty and socio-economic disparities.>*® The Declaration of Bali Concord Il was guided
by ASEAN Vision 2020 to establish the ASEAN Community by 2020,*®' there would need
to be a free flow of goods, service, investments and equitable economic development, a
reduction in poverty and socio-economic disparities to make the ASEAN Economic
Region highly competitive. It should be noted that the ASEAN Vision 2020 was a
declaration of the commitment of ASEAN member states to future cooperation in
2020.%? In other words, the ASEAN vision responded to the ASEAN crisis by taking

economic cooperation within the ASEAN in a new direction.

37 ASEAN Vision 2020 see http://www.asean.org/?static_post=asean-vision-2020

Guettero, above 298, page 54

Koesrianti, page 39

For the discussion on the ASEAN Economic Community, see section 2.4.1 below
ASEAN Vision 2020 see http://www.asean.org/?static_post=asean-vision-2020
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Table 2.2: Bali Vision of the ASEAN Economic Community

383

ASEAN Economic Community (AEC)

Stable, prosperous and highly competitive ASEAN economic region

!

*  Free Flow of capital
* Equitable development

*  Free flow of goods, services, investment

* Reduced poverty and socio-economic disparities by 2020

- ASEAN as a single market and
Production base

- Business complementation making
ASEAN a more dynamic and stronger of
Global value chains

- Enhancing ASEAN’s economic
Competitiveness

accompanies by Technical

and development cooperation,
so that the benefits of ASEAN
integration are shared

New mechanisms/ measures to strengthen
implementation (AFTA, AFAS and AlA)

Accelerate regional integration in (11)

priority sectors

Facilitates movement of business persons,
Skilled labour and talents

Strengthen institutional mechanisms of ASEAN
Include dispute settlement mechanism to ensure
expeditious and legally binding resolution of any
economic disputes

Implement HLTF*®** recommendations first

Enhance cooperation and
integration in ‘other’ areas

8 areas specific

- Human resources development
and capacity

- educational qualifications

- macro economic and financial
policies

- trade financing measures

- infrastructure and
communications connectivity

- e-ASEAN

- industries and regional sourcing
- private sector involvement

383

press 2016), page 75

384

HLTF means High Level Task Force

Jacques Pelkmans, The ASEAN economic community: a conceptual approach (Cambridge University
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Table 2.3: Characteristic of the ASEAN Economic Community

Free trade in goods - Eliminate all tariffs
-Remove non-tariff barriers, including subsidies, restrictions, and

sensitive industry classification
-Create simplified, harmonised, and standardised trade and customs

processes and procedures

Free trade in services - Facilitate cross-border interactions, subject to domestic regulations
- Eliminate intra- regional trade restrictions, and expand liberalisation
in services, especially in financial services, transport, tourism,
telecommunications, and professional business services

Free flow of skilled - Manage mobility limited to only people engaged in trade in goods,
labour®® services, and investments, subject to domestic regulations

-This skilled labour provides the employment opportunities by enabling
people to move from country to country to work

- Expedite issuance of work permits and other related documents

Free flow of investment| - Open up all industries for ASEAN investors with limitation to some

Sensitive industries
- Harmonise and streamline investment policies and procedures

- Increase support among government

Free flow of capital - Strengthen domestic capital markets through better market access and
Increased market liquidity

- Create progressive capital account liberalisation, and standardise
capital market’s rules and regulations

- Connect ASEAN’s individual capital markets on a common platform

Section 2.4 New developments of intra-ASEAN economic cooperation

toward an ASEAN Economic Community from 2003 to the present day

The ASEAN’s concepts of regional organisation, cooperation and regionalism are
also discussed in the context of international relationships, international organisations and
regional integration. The combination of regionalisation and regionalism leads to regional
integration. Regionalism has a different meaning and purpose for each nation when it

becomes part of any regional organisation. In most cases, there are certain basic differences

385 According to Plummer, the free flow of all labour, including unskilled labour, was deemed too
politically difficult to consider in the AEC. See, Michael G. Plummer and Erik Jones, ‘International
Economic integration and Asia’ (2006) (3) International economic integration studies, Singapore, page 5
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between states that are engaged in a regional cooperation mechanism, since most regional

386 Some

cooperation is limited to economic cooperation based on a free trade agreement.
scholars tend to use the term “regionalism” to refer to any kind of regional cooperation,
while others focus more on using “integration” when they mean economic integration. The
former ASEAN Secretary-General, Surin Pitsuwan, stated that “Regional cooperation and
economic integration to build the ASEAN Community will go into a higher gear after the

ASEAN Charter enters into force”, which is an expression of this point of view.>®’

The concept of “regional” includes cultural appendence, political system, security
arrangement and economic policy.*®® The word “community” refers to the member states
of the ASEAN.*®*° Not only are they a political unit, but they also consist of institutions and
practices of people, who anticipate the resolution of disputes by a peaceful change based

390 A regional community

on institutionalised procedures without the use of force.
requires its members to transfer their national sovereignty to a regional institution under
a group of associated charters®*! within the community field in order for all member
countries to enjoy the benefits. It must be borne in mind that the ASEAN has not yet fully

developed into a regional group that can be regarded as a separate entity.>*?

2.4.1 The ASEAN Economic Community (AEC)

As a final topic in this analysis of the history of the ASEAN, it is necessary to
consider the projected plan to succeed in becoming an economic community. Following

the successful implementation of the AFTA, the ASEAN intensified its efforts to establish

3% Zahid Shahab AHMED- Stuti BHATNAGAR, ‘Interstate conflicts and regionalism in South Asia: Prospects

and challenges’ (2008) perceptions Spring and Summer, page 5

387 Tony Hotland, ‘ASEAN Charter ushers in historic new era for region’ (20018) The Jakarta Post, Jakarta
Headlines news <http://www.thejakartapost.com/news/2008/12/16/asean-charter-ushers-historic-new-
era-region.html> accessed 3 March 2013

**8 Shaun Narine, Explaining ASEAN: regionalism in Southeast Asia (Lynne Rienner Publisher 2002), pages
196 and 197

389 Mely Caballero Anthony (9), Regional Security in Southeast Asia beyond the ASEAN Way (1%, ISEAS
publication 2005), page 6

*% Mie Oba, ‘ASEAN and the creation of a regional community’ (2014) 21(1) Asia-Pacific review, page 65
%! Charter means a formal statement of an organisation under groups agreed by a ruler or governments.
392 Davidson, above 318, page 44
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the AEC by 2015. The heart of the ASEAN community’s efforts was to achieve regional
integration by peaceful means and to create a stable and prosperous community
orientated toward regional and international peace and security. In moving toward the
ASEAN Economic Community, the ASEAN should institute new measures in order to
strengthen its institutional mechanisms. The ASEAN leaders signed the Declaration of
ASEAN Concord Il in 2003 with the aim of creating an ASEAN Economic Community as a
way to achieve the goal of economic integration by 2020. However, although they had
originally intended to create the AEC by 2020, they advanced the deadline to 2015 in early
2007. The ASEAN’s response to the new challenges involved in promoting and achieving
regional cooperation was to establish an ASEAN Economic Community (AEC) by adopting
the Declaration of ASEAN Concord Il at the Ninth Summit. Member States became
committed to following the principle of “adherence to multilateral trade rules and
ASEAN'’s rules-based regimes for the effective implementation of economic commitments
and progressive reduction towards the elimination of all barriers to regional economic

integration” in the Bali Declaration of the ASEAN Concord 11.>%3

This Declaration changed
the ASEAN’s economic structure with a plan to create an ASEAN Community that would
contain three pillars: (1) The ASEAN Economic Community (AEC); (2) the ASEAN Security
Community (ASC); and (3) The ASEAN Socio-cultural Community (ASCC) with the ASEAN
Economic Community (AEC) being the most important pillar. The main concept of the
AEC*** was to create a stable, prosperous and highly competitive ASEAN economic region,
characterised by the free flow of goods, services, investment, and expanded opportunities
for skilled labour migration. There should also be equitable economic development and

reduced poverty and socio-economic disparities by the year 2020.”3%

3% Article 2(2)(n) the Bali Declaration of ASEAN Concord Il

394 However, the reasons behind to create the AEC are many, including; i) the desire to create a
comprehensive post-AFTA agenda; ii) the perceived need to deepen economic integration within ASEAN
given the new international commercial environment, especially the dominance of free-trade areas; iii)
cooperation in both real and financial sectors after the 1997 Asian financial crisis. See, Michael G.
Plummer, ‘The ASEAN Economic Community and the European experience’ (2006) Asian Development
Bank Working paper series on regional economic integration (1), page 7

3 Further information concerns the Declaration of ASEAN Concord Il visit website,
http://www.mfa.go.th/asean/contents/files/other-20130527-164513-046340.pdf Moreover, the AEC
2015, the key achievements are; i) more liberalised market; ii) reduce trade costs; iii) improved
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After the ASEAN Concord Il called for the building of an ASEAN Community in
2003, a schedule was developed to build it by the end of 2015. The ASEAN Community
was to be formed from three pillars that focused on the concept of a regional
community: a political and security pillar, an economic pillar and a socio-cultural pillar.
From this perspective, it can be seen that this was to be a co-operation within the field
of economics with the aim of creating an ASEAN Economic Community (AEC), which is
one of the three ASEAN community councils. The ASEAN began with 6 members and it
now has 10 after Cambodia, Laos, Myanmar and Vietnam (CLMV) were accepted as
members. They began the process of accomplishing an ASEAN FTA and intended to form
a Common Market®*® by preparing for the creation of an ASEAN Economic Community
by 2015.3%” The ASEAN’s regional economic integration efforts were all geared towards

creating this ASEAN Economic Community (AEC).

The AEC Blueprint®®® was the plan for the implementation of the ASEAN
Economic Community (AEC). It described how the AEC would operate and defined the
goal of economic integration as the free movement of goods, services, investment and
skilled labour and the free flow of capital among the ASEAN member countries to
formally establish the AEC on the 31°' December 2015.>*° According to the Blueprint, the

AEC economic integration would create 1) a single market and production base;*® 2) a

investment regimes; iv) enhance mobility of skilled people; v) free trade and comprehensive economic
partnership agreements; vi) a business-friendly and innovation-supportive environment; vii) physical
improvements in transportation and other infrastructure networks and viii) narrowing the development
gap within ASEAN see, ASEAN factsheet

3% Recently progress ASEAN has been taking effective measures to set up common market for ASEAN
states. It is a work in progress step to strengthen trade within ASEAN members. It is also important to plan
ahead to what ASEAN still need to do too advance ASEAN’s community build process based on the
economic fundamentals and strengthen the capacities of ASEAN institutions and our member states. See
more Ong Keng Yong, ‘ASEAN’s post agenda: strengthening and deepening community building’ (2014)
28" Asia-Pacific roundtable 2-4June, Kuala Lumpur, Malaysia

%7 7aenal Mutagin and Masaru Ichihashi, ‘Widening and deepening economic integration impact on
bilateral trade in the Eurozone and ASEAN’ (2013) IDEC, page 1

3% The ASEAN Economic Blueprint made at the 12™ ASEAN Summit in Cebu, the Philippines, on 13 January
2007, to accelerate the establishment of the ASEAN Economic Community by 2020, but at the 11" summit
in December 2005, the AEC deadline was accelerated to 2015.

399 ASEAN, ‘ASEAN Economic Community Blueprint’, 20 November 2007 section |

The single market is that a single market combines deep and far-reaching cross border liberlaisation,
based on the fundamental obligation to ensure market access and non-discrimination. The concept of the
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highly competitive economic region; 3) a region of equitable economic development;

and 4) a region that was fully integrated into the global economy.*’*

The AEC was based on four pillars, “°*the first of which was a single market and
production base*® in which all the Southeast Asian states would retain their national
sovereignty, but they would virtually eliminate all tariffs and open their borders to the
free flow of trade, capital, investment and labour and apply the regulations and customs
of the ASEAN. On the one hand, a single market and production base was to be achieved
based on the cross-border movement of goods, services, capital and labour within the
ASEAN. In the context of the ASEAN Blueprint, the concept of a single market was
defined as an integrated market with reduced barriers to trade and investment. This
integrated market would benefit ASEAN countries by enabling investors to move freely
in the region and have greater access to capital, and allowing goods to move easily
across borders.*® Currently, more than 70% of intra-regional trade is now free from

tariffs. %

In the Asian Development Bank Outlook report 2014, it was shown that
Indonesia, Malaysia, the Philippines, Singapore and Thailand had achieved tariff
reduction, whereas there was some delay in applying tariff reductions in Cambodia, Laos,
Myanmar and Vietnam. The second pillar entailed increasing competitiveness
throughout this economic region with fair competition. Various measures were
designed to attract new investors and encourage them to do business. These included
infrastructure development projects, better consumer rights and intellectual property

laws and policies designed to foster competition. The third pillar involved promoting

equal economic development based on policies designed to avoid a development gap

ASEAN production based can be implied as the intra-ASEAN liberalization and facilitation. See, Jacques
Pelkmans, The ASEAN Economic Community a conceptual approach (Cambridge University Press, 2016)

401 ASEAN, ‘ASEAN Economic Community Blueprint’, 20 November 2007 section Il

Declaration on the ASEAN Economic Community Blueprint http://www.asean.org/wp-
content/uploads/archive/5187-10.pdf, the AEC Blueprint, Action plan 9

93 Five core principles of the ASEAN Single market and production base are free flow

of goods, free flow of services, free flow of investment, free flow of capital and free flow of skilled labour.
% The ASEAN, AEC Blueprint, Action Plan 6

The statistic from ASEAN, ‘the ASEAN Economic Community Scorecard’ (2012), Jakarta
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between the region’s richest and poorest members.”" The last pillar entailed become

fully integrated into the global economy by concluding free trade agreements with

%07 The most recent situation is that

external powers for further economic relationships.
the ASEAN has already created Free Trade Agreements (FTAs) with major trading

partners, such as Australia, New Zealand, China, India and Korea.

Table 2.4: The Four Pillars of the ASEAN Economic Community

Single Market and Competitive economic Equitable economic Integration into the
Production Base region development within global economy
the region
-Free flow of goods -Develop competition -Accelerate the development | -Develop coherent
-Free flow of services policy of small and medium approach towards external
-Free flow of investments | -Strength consumer protection | enterprises (SME’s) economic relations
-Free flow of capital -Intellectual property rights -Enhance ASEAN integration | -Form and manage Free
-Free flow of skilled -Promote infrastructural to reduce development gap | trade agreement (FTAs)
labour development and e-commerce| between member countries | and Comprehensive
-Reduce double-taxation Economic Partnerships
(CEPs)
-Enhanced participation
in global supply network

There are different perceptions of the legal basis of free trade areas, customs
unions, single markets and integration in the ASEAN Economic Community. According to

Balassa,**® economic integration can be categorised into the following six stages;

"% such as Singapore and Brunei are two of the richest countries in the world in terms of per capita

income, while Myanmar and Cambodia are among the poorest countries in Asia, see Willem Van der Muur,
‘The legal nature of the ASEAN Economic Community 2015’ (Master thesis Public International Law)
(2012) University of Amsterdam page 3. These huge diversities in the levels of income for instance
Singapore’s GDP per capital is more than 30 times higher than in Laos and more than 50 times higher than
in Myanmar and Cambodia. Read more, ‘ASEAN 2015- opportunities and challenges’ Clifford Chance Note
November 2014, page 2

*7sanchita Basu Das, Achieving the ASEAN Economic Community 2015 Challenges for member countries
and businesses (ISEAS publishing preface 2012)

% Bela Balassa, The theory of economic integration, (Homewood: Richard D. Irwin, 1961), page 68
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(1)

(2)

(3)

(4)

Free trade areas (FTA): The main characteristic of a FTA is that all the
member countries will remove their tariff and non-tariff (quota) barriers so
that customs, quantitative import-export restrictions are eliminated between
members of the integration, but each country determines its own individual
external tariffs, such as national tariffs or quotas which it imposes on non-

members.

Custom Unions (CU): The main characteristic of a Custom Union is that all the
member countries will remove their tariffs on other member countries’
products. At the same time, all member countries will impose the same
tariffs on non-member countries’ products. This tariff is called the “Common
External Tariff” (CET). There must be no discrimination among members in
product markets, with a common external tariff structure against non-
members. A Customs Union differs from a free trade area in that members

treat all non-members similarly.

Common Market (CM) or Single Market: Countries remove all barriers to
trade and the free movement of goods, persons, capital and services
between themselves. The common market policy is that all member
countries will remove their tariffs on member countries and adopt the
“Common External Tariff” (CET). At the same time, member countries must
remove all barriers to movement among member countries. This means that
labour and capital will move freely in the CM without any barriers. Moreover,
there must be some degree of harmonisation of the national economic
policies among the common market countries in order to remove any

discrimination that may have resulted from the disparity in these policies.**®

Economic Union: The main point is that all member countries will remove all
barriers to the free movement of goods, services, labour and capital and

adopt the CET. At the same time, all member countries are required to unify

409

The example of the Common Market is the MERCOSUR. For detailed discussion see, Chapter 4
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their economic institutions, adopt common economic policies, harmonise

their tax and monetary policy and create a common currency.

(5) Economic and Monetary Union: A single economic policy plus a single

currency.“o

(6) Complete economic integration or total economic integration: this involves
the unification of monetary, fiscal, social and countercyclical policies. A
supranational authority is established to make decisions that are binding for
member states. A vision of a centralist and unitary state is contemplated
here. In other words, total economic integration consists of a single
monetary, fiscal and social policy, as well as a common rule of law in order to

establish a supranational body.

Based on the above six stages of economic integration, the ASEAN remains at the
first stage of the Free Trade Area (AFTA). However, the creation of an ASEAN
community would not produce a complete Common Market in which all the member
countries would remove all barriers for goods, services, labour and capital. In other
words, the ASEAN Community would be a single market in which all the member
countries would remove barriers for goods, services and capital before 2020. The AEC is
neither a customs union with a common external commercial policy nor a full common

market with the free mobility of capital and labour and some policy harmonisation. The

0 The European Monetary Union such as, the European Union (EU), which is managing implication of the

euro except Britain, Denmark and Sweden that are opting out of the Euro. European experience shows
that ambitious projects of one of their fundamental goals in the form of market integration are widely
regarded as the most example of regional integration. The successful examples of EU lies in the
integration of they are strictly based on the law and democracy between European Union members.
Moreover, the EU’s institution is secured by strong and efficient mechanisms of law enforcement and
legal protection under the supranational regime where the regional law is directly binding in the member
states. Furthermore, the roles of a regional court help to ensure the uniform interpretation of the regional
law and the national court to apply and enforce the regional law in the context of the national legal
system. Further discussion reads more in Chapter 4 section 4.2.1 The European Union. See also, Thomas
Schnitz, ‘the ASEAN Economic Community and the rule of law), page 1 and Michael G. Plummer, ‘East
Asian economic integration and Europe: can ASEAN learn from the EU’ (2006) JSPS-NRCT Conference,
page 5
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creation of a single market and production base should enable the ASEAN to benefit
from economies of scale and efficiency in a networked production process. It should be
noted that the AEC does not aim to be a customs union or common market like the
EU;*'! rather, it was created to realise the real competition among its members with the
aim of achieving the free circulation of goods and capital and a free flow of investment
and services. Applying these levels of integration to the current status of the ASEAN, it is
now between the first and second level of integration, while the EU is between the third

and the fourth.**?

The ASEAN Economic Community (AEC) was created in 2015, which meant that it
was now defined as a ‘community’ rather than an ‘association’. The AEC relied on the
foundation of regional economic integration. The ASEAN Economic Community’s
December 2015 deadline appeared to show that ASEAN was definitely a work in
progress rather than 2015 being a hard target year for its transformation. According to
Ong Keng Yong, a former ASEAN Secretary, ASEAN economic integration and
community-building would not end on the 31° December 2015. He added that the
ASEAN was already working on developing a Post-2015 Vision to succeed these initial
community-building goals. A report by the Asian Development Bank (ADB) shows that
the ASEAN had no prospect of coming close to a single market by the deadline. There

were some very important trade issues that needed to be addressed if the ASEAN was

1 The most famous single market, the European Union were developed and formed by the Treaty of

Rome in 1957 and merged with the European Coal and Steel Community in 1967. Continually, from the
Treaty of Rome in 1968, they developed into a Custom Union; then to the Single Market in 1992, by
removing the barriers to free movement of capital, labour, goods and services. In the same year, an
economic and monetary union was established and the members. In 1999, the Euro was launched as the
single currency as a successful outcome of regional economic integration. Then, the Treaty of Lisbon in
2009 made important amendments to the initial Maastricht Treaty on European Union. Further discussion
see Chapter 4 section 4.2.2.1 an overview of the dispute settlement regime in the European Union. See
also, Michael Ewing-Chow and Tan Hsien-Li, ‘The role of the rule of law in ASEAN integration’ (2013)
RSCAS 2013/16, page 6, Shahriar Kabir and Ruhul A Salim, ‘Parallel integration and ASEAN-EU trade
potential: an empirical analysis’ (2011) 24(4) Journal of economic integration and Rodolfo C. Severino,
Southeast Asia in search of an ASEAN community insights from the former ASEAN Secretary-General (ISEAS
2006), page 5. Unlike the European Union, ASEAN leaders lacked the political will to advance beyond a
free trade area. Secondly, ASEAN leaders put national policies over and above regionalism. For example,
there would be difficulty even in obtaining the consensus to form a customs union see Tan Lay Hong and
Anil Samtani, ‘The shifting paradigm in regional economic integration: the ASEAN perspective’

a2 Henry, above 366, page 870
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to achieve the successful implementation of the community as a whole by 2020. It faced
more challenges and there were further things it would have to do. Iwan Azis, head of
the Office of Regional Economic Integration at the Asian Development Bank, gave his
opinion on this point, saying that the general success of the ASEAN, together with the
four pillars, can basically be defined by its integration into the global economy; however,
the ASEAN community would not be a complete common market until all the member
countries had removed all the barriers to the flow of goods, services, labour and capital.
In other words, the ASEAN Community would be a single market when all the member
countries had removed all the barriers for goods, services and capital. He added that the
creation of a single market and production base in the form of the first pillar was the

most difficult aspect for the AEC.**3

The AEC model of economic integration is still far from that of the European
Union (EU);*** however, there are several useful lessons the ASEAN can learn about a
successful economic integration from the EU’s experience. Firstly, the EU has achieved
the highest level of economic integration,**>some of which are suggested here for the
ASEAN to adopt for the AEC. Firstly, the legal foundations of the European internal
market lie in the strong institutional, procedural and substantive provisions in the EU
Treaty, while the ASEAN Charter has no legal foundations. Secondly, although the
ASEAN Economic Community Council has been established in Article 9(4) of the ASEAN
Charter, this subordinated institution ensures the implementation of the relevant
decisions of the ASEAN Summit, coordinates work and submit reports and
recommendations to the ASEAN Summit in order to realise the objectives of the AEC,
but it does not make decisions itself.**® Thirdly, the EU and the ASEAN are different in
nature. For example, the EU countries are economically compatible because their level
of economic development varies and they have similar goals, values and market

economy systems. In contrast, the member countries of the ASEAN have diverse

3 http://www.thailand-business-news.com/asean/51585-aseans-real-work-comes-post-2015.html

14 Akrasanee and Arunanondchai, above 315, page 66
5 Akrasanee and Arunanondchai, above 315, page 66
416 Schmitz, above 360, page 3
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backgrounds, cultures and political systems, as well as there being a development gap
between well-developed and less-developed members, which makes it more difficult to
develop the ASEAN among member states.*'” The motto of the ASEAN is “One Vision
one identity one community”. The “one identity” means a united value that all member
states agree on and are willing to achieve, even at expense of their individual identity.
Interestingly, the EU’s motto is “United in diversity”, which emphasises both the goal of
being united and the reality of their disparity, but it results in a more united community
than the ASEAN.**® In order to achieve a highly integrated community, the ASEAN needs
to have stronger power to influence all the other member states and bring all ten

countries together to build a common identity.**°

The leaders of the ten Southeast Asia economies announced the formation of
the ASEAN Community on the 31°' December 2015; however, the 2015 timeline for the
AEC was just the beginning for the ASEAN. Currently, in 2017, since the deadline for the
ASEAN passed in 2015, an ASEAN Economic Community (AEC) exists and the intra-
ASEAN trade in goods is no longer blocked by high tariffs and import duty. Many
measures to facilitate free trade have been implemented or are in the process of being
implemented. *° However, while the AEC exists, a progress report by the Asian
Development Bank (ADB) and the Institute of Southeast Asian Studies concluded that
the ASEAN “had no prospect of coming close to a single market by the 2015 deadline”,
and it did not expect to see the ASEAN suddenly transformed even by 2017 or by 2020.
The ASEAN 2015 deadline should be seen as a milestone year and a measure of a work
in progress.*?! Therefore, the ASEAN leaders decided that the ASEAN should go ahead

with its vision of a Community and the negotiation process to achieve the ASEAN

" see, Chapter 6 section 6.2.5 Diversity and ASEAN values

Hanmo, above 246 page 4

Ibid, page 4

Jayant Menon and Anna Cassandra Melendez, ‘Realising an ASEAN Economic community: progress and
remaining  challenges’ (2015) ADB economics working paper no. 432, page 15
https://www.adb.org/publications/realizing-asean-economic-community-progress-and-remaining-challenges
accessed 1 June 2016

! bid, page 15
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Community’s development goals was clarified in the “ASEAN’s Post-2015 Agenda:**
strengthening and deepening community building”, in which it is stated that the main
task is to reduce any uncertainty. The ASEAN Leaders recognised that the 31°* December
2015 was a milestone in a long community-building process which would specifically
focus on economic integration rather than political or socio-cultural cooperation.
However, the establishment of the AEC in 2015 was not a static end-goal, since some
processes would need to continue in order to maintain its relevance in an evolving
global economy and this required the true commitment of every member. Challenges
would appear as a result of the fact that the ASEAN member states have different
characteristics, which reflects the complexity of the attempt to bring ten countries

together within an ASEAN identity.*?

In terms of the ASEAN Economic Community, ASEAN leaders need to follow the
“Kuala Lumpur Declaration on the ASEAN Vision 2025: Forging Ahead Together”,***
which was proposed during the 27" ASEAN Summit held in Kuala Lumpur, Malaysia in
2015 as a guide for ASEAN economic integration from 2016 to 2025. Based on the AEC
Blueprint 2025,*° the ASEAN will continue its reinvention while it attempts to maintain
its relevance in an evolving global economy with the following objectives: (1) to measure
and straighten out the ASEAN Trade in Goods Agreement (ATIGA); (2) to strengthen the
integration of financial services; (3) to develop an ASEAN-wide settlement system; and
(4) to enhance the competition laws in the ASEAN and create a mechanism for a cross-

426

border policy.”” From this perspective, a strong AEC, which will be able to meet new

“2 Eor more detail in ASEAN’s Post 2015 see; http://www.asean.org/storage/images/archive

/23rdASEANSummit/bsb%20declaration%200n%20the%20asean%20communitys%20post%202015%20vis
ion%20-%20final.pdf

23 ASEAN nations are at the different stages of development. Not only the gap of levels of different
incomes, but also different in political systems, languages, and etc.

% For more information about the Kuala Lumpur Declaration on ASEAN Vision 2025 visits
http://www.asean.org/storage/2015/12/ASEAN-2025-Forging-Ahead-Together-final.pdf

2> ASEAN Economic Blueprint see http://astnet.asean.org/docs/AEC-Blueprint-2025-FINAL.pdf

Moreover, a stronger AEC is envisaged by 2025 with the following characteristics: a) A highly integrated
and cohesive economy; b) a competitive, innovative, and dynamic ASEAN; c) enhanced connectivity and
sectoral cooperation; d) a resilient, inclusive and people-oriented, people-Centred ASEAN and, a global
ASEAN. See, ASEAN Economic Community, Jakarta: ASEAN Secretariat (2015)
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opportunities and challenges, is envisaged by 2025. The Post-2015 Agenda included a
clear strategy to address any unfinished business from the AEC 2015, which was deemed
critical for deepening regional economic integration.*?’ Furthermore, efficient planning
was imperative to ensure the successful outcome of the community building process
beyond the establishment of the AEC in 2015. ASEAN member states would continue to
operate in significantly less than full regional economic integration for the foreseeable
future. Thus, although the AEC 2015 has already succeeded in establishing key
frameworks and other fundamental elements for the effective functioning of an
economic community, this is not the end of the journey. AEC 2025 will see an ASEAN
that is more proactive, working with efficient planning and further engagement in
competitive innovation in order to meet any challenges and create a fully functional

AEC.*?® Nevertheless, this is a long-term goal that the ASEAN should strive to achieve.**

2.4.2 ASEAN Security Community (ASC)

The ASEAN leaders expressed their intention to establish the second pillar of the
ASEAN Community, the ASEAN Security Community (ASC), with the adoption of the Bali
Concord Il in 2003. The aim of the ASC is to ensure that countries in the region live in
peace, both with each another and the world at large in a just, democratic and
harmonious environment.**° Besides, the ASC envisages the establishment of political

and security cooperation within the region to ensure that this aim is achieved.

The ASEAN Security Community Plan of Action (ASCPA) was adopted at the 10"

ASEAN Summit in November 2004 to coordinate the process of cooperation in moving

27 Eact sheet — ASEAN Economic Community, Jakarta: ASEAN Secretariat, (2015) ASEAN Secretariat

http://www.asean.org/storage/2012/05/56.-December-2015-Fact-Sheet-on-ASEAN-Economic-
Community-AEC-1.pdf

28 A Blueprint for Growth ASEAN Economic Community 2015: progress and key achievement, The ASEAN
Secretariat (2015), Jakarta, page 30

429 Hew, above 285, page 55

430 Guettero, above 298, page, 54
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toward an ASC. The plan contains six components, namely, political development, the
shaping and sharing of norms, conflict prevention, conflict resolution, post-conflict

peace building and implementation mechanisms.

The ASCPA is vague and unambitious, with several problems still remaining
because the ASEAN Blueprint has no legal force and there is no recommendations for
action by member states. For example, the lukewarm response from other ASEAN
countries to the military-run Myanmar demonstrates that these goals will not be easy to
achieve. The suggested measures are generally not sufficiently specific and have no
expected outcomes; yet, there are some issues that should be prioritised, such as anti-

corruption measures and counter terrorism initiatives.

2.4.3 ASEAN Social-Cultural Community (ASCC)

The ASEAN Socio-Cultural Community is one of the goals set by the Declaration
of ASEAN Concord Il. The ASCC Plan of Action, declared at the 10" ASEAN Summit in
Vientiane, Laos in 2004, consists of four core elements: to build a community of caring
societies, to manage the social impact of economic integration, to enhance
environmental sustainability, and to strengthen the foundations of regional social
cohesion. After all, forming a community is very difficult without any ASEAN socio-
cultural awareness. The governments of the ASEAN have also paid great attention to the
task of enhancing functional cooperation in relation to social development with the aim
of enhancing the quality of life of ASEAN citizens in order to strengthen their cultural
identity and achieve a more sustainable use of natural resources, raising their standard

! and narrowing the development gap among all sectors of society,

of living, *®
particularly women, youths and local communities. The ASCC covers various fields, such

as education, culture, health, labour, the environment, social welfare, science and

Blguch as higher education, job creation, more training, etc.
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technology.**? However, so far, it is the weakest pillar of the ASEAN Community, being

more of an aspiration than an objective.

Section 2.5 ASEAN’s external relationships

While working to integrate its own internal market, the ASEAN will develop

friendly relationships and cooperation with external regional economies within

433

Southeast Asia and East Asia.””” The status of external parties in the conduct of the

ASEAN’s external relationships is explained in Article 44 of the ASEAN Charter, in which
it is stated that “In conducting ASEAN’s external relations, the ASEAN foreign Ministers
Meeting may confer on an external party the formal status of Dialogue Partner, Sectoral
Dialogue Partner, Development Partner, Special Observer, Guest, or other status that

dn 434

may be establishe The ASEAN has a relationship with its eleven dialogue partners,

namely, Australia, Canada, China, the European Union, India, Japan, Republic of Korea,

New Zealand, the United Nations, Russia and the United States of America (the USA).**

432 Guettero, above 298, page 54

3 ASEAN has taken several cooperation with regional countries both in Southeast Asia and East Asia. It
has established the Asian Regional Forum, the East Asia Summit and ASEAN+3 partners with China, Japan
and South Korea. Moreover, ASEAN has also established free trade agreements with China, Japan,
Australia and New Zealand. From this point of view, ASEAN could increase the ASEAN relationship with its
external partners in East Asia. See more Beginda Pakpahan, ‘ASEAN regional stabiliser in Southeast Asia’
East Asia forum (2012) http://www.eastasiaforum.org/2012/10/12/asean-regional-stabiliser-in-southeast-
and-east-asia/ accessed 20 February 2016

% Article 44 of the ASEAN Charter provides for the designation of dialogue partners

3 n intra-regional ASEAN context, the EU is the most important single market for four ASEAN countries
(Singapore, Laos, Myanmar, and Vietnam), The United States was the largest market for there countries
(Malaysia, Thailand and Cambodia, and Japan was the largest market for three countries (Indonesia, the
Philippines, and Brunei) See, Michael G. Plummer and Reid W. Click, ‘The ASEAN Economic Community
and the European Experience’ (2006) HWWI Research. There are external relations done through the
framework of ASEAN with its 11 dialogue partners such as 1) ASEAN-Australia Dialogue Relations
established in 1974; 2) ASEAN-New-Zealand Dialogue Relations established in 1975; 3) ASEAN-Canada
Dialogue Relations established in 1977; 4) ASEAN-EU Dialogue Relations established in 1977; 5) ASEAN-
Japan Dialogue Relations established in 1977; 6) ASEAN- Un Dialogue Relations established in 1977; 7)
ASEAN-US Dialogue Relations established in 1977; 8) ASEAN- the Republic of Korea Dialogue Relations
established in 1991; 9) ASEAN-India Dialogue Relations established in 1995; 10) ASEAN-China Dialogue
Relations established in 1996; 11) ASEAN-Russia Dialogue Relations established in 1996, see ASEAN
Secretariat’s information paper http://www.asean.org/
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It has recently entered into free trade agreements to work toward regional economic
integration. This process of economic integration gives Southeast Asia the strength to

engage more deeply with a number of its major regional trading partners,**®including

437 d 438

the United States, China,™" Japan, India and Australia and New Zealan

Relationships with countries outside the region make regional integration more
complex; for instance, some Asian countries, such as Korea, Singapore and Japan would
not want such initiatives to undermine their relationship with the United States.
Moreover, the ASEAN may particularly not want to exclude Australia and New Zealand
in terms of the AFTA agreement because of their extensive trade ties. Moreover, the
ASEAN is faced with slow trade integration with the addition of the poorer countries like
Cambodia or Laos and the adoption of free trade between countries like Thailand and
richer ones like Singapore. In addition, their frontier-free markets are problems for
external countries in cases where the border has been closed due to problems among
the members states. Although this does not have a direct effect, it has a non-direct
effect on the country if the border is closed due to a lack of capacity to handle crises
that have erupted in the ASEAN. Above all, the ASEAN needs to maintain its unity and

engage with all external powers on an equal and transparent basis.

% The statistic of the number of exporting goods from ASEAN to its major FTA partners showed that

China (63 %), Japan (48%), India (47%), Korea (47%) and a joint agreement with Australia and New
Zealand  (45%) see  http://www.rappler.com/world/regions/asia-pacific/39481-apb-survey-asean-
economic-integration

437 Moreover, the external threat from the economic rise of the China and India, led to the decision to
form the AEC in 2003. Both China and India are large countries with huge domestic markets, while ASEAN
comprises 10 small markets, unless an ASEAN regional market could be developed.

8 Joshua Kurlantzick, ‘ASEAN’s future and Asian integration’ (2012) International institutions and global
governance program http://www.cfr.org/asia-and-pacific/aseans-future-asian-integration/p29247
accessed 13 August 2015
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Section 2.6 Conclusion

The ASEAN has both widened and deepened its economic activities**® in an
attempt to promote closer economic cooperation and enhance its efforts to move
toward regional ASEAN integration. The ASEAN Economic Community was the final step
in the ASEAN’s regional economic integration plan, which was followed by the initiation
of the Free Trade Agreement in 1992, the developed Free Trade Area (AFTA) and ASEAN
Investment Area (AIA). The AFTA was established to reduce all the tariff barriers among
the member states and bring more economic integration in order to form a competitive
production base for both the regional markets within countries and the global market.
The Asian Financial Crisis highlighted the need for regional integration and the
expansion of the ASEAN’s economic cooperation. The ASEAN community will include
three pillars by the year 2020, namely, the ASEAN Security Community, the ASEAN
Economic Community and the ASEAN Socio-Cultural Community. The ASEAN is moving
forward with ASEAN connectivity, as can be seen from its achievements in the period
from 1967 until the present day. The ASEAN has now achieved economic integration and
regional integration and it will move forward to succeed in implementing the ASEAN
Community as a whole by 2020. Firstly, the ASEAN should think about producing a good
action plan to derive a strong commitment from all its members. The AFTA issues have
become major and powerful topics for discussion to ensure the strengthening of
economic integration for the ASEAN Community. The realisation of the aim of total
economic integration and the emergence of the ASEAN community will greatly enhance
the opportunities for business, trade and investment in terms of an increased volume of
trade, more Foreign Direct Investment (FDI) and greater industrial capacity.**° However,
the ASEAN Economic Community still has a long way to go to become a single market

with the free flow of goods, services, investment, capital and skilled labour.

9 Teofilo C. Daquila, ‘Economic regionalism in Southeast Asia: ASEAN at 45’ (2012) 12" Asia-Pacific

economic and business history conference 16-18 Feb 2012
440 Yue, above 223, page 107
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At this point in time, the ASEAN is faced with difficulties due to the number of
gaps in the development of each country’s economy based on their relative
underdevelopment. The ASEAN has been one of the fastest-growing areas in the world
and has adopted several free trade agreements in the last decade. Each FTA has been
different because the members have had different objectives when they negotiated
them. The successful management of the integration process has enhanced the
procedures for regional trade with the improvement of the regulatory framework, as
well as supporting the private sector to enable it to benefit from the AEC. The Free
Trade Agreement as the first major step of ASEAN economic integration and the
adoption of the ASEAN Trade in Goods Agreement (ATIGA) toward an ASEAN Economic
community as the ultimate goal in 2020 demonstrate that the ASEAN is making every
effort to improve and strengthen the rules that govern the implementation of
integration schemes, to make it more attractive to regional investors, as can be seen in
the trade agreement relationship between the ASEAN and external partners in both the
areas of import and export. The ASEAN'’s largest export markets, namely, the United
States, the European Union and Japan, are the largest sources of ASEAN imports. The
ASEAN’s economic integration has regained its upward trend and it is still making every

effort to continue its cooperation with other countries.

As can be seen, the formation of the AFTA was one of the ASEAN’s objectives to
achieve change in the international political economy and a raise the influence of the
business interests throughout the ASEAN region by taking steps to introduce regional
trade liberalisation measures. The ASEAN has adopted economic cooperation in the
form of more than 50 agreements aimed at covering trade and investment with the
creation of an ASEAN Free Trade Area (AFTA), ASEAN industrial joint ventures and
projects, the protection of investment, services and intellectual property, and
cooperation in food and agriculture, fisheries and forestry, tourism, air services and
energy. The agreement on Trade in Goods is the oldest of the ASEAN’s trade agreements.
Not only has the ASEAN established an Agreement on Trade in Goods, but also a

Common Effective Preferential Tariff (CEPT) scheme.
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The severity of the 1997-1998 economic crisis in the ASEAN was caused by a
variety of domestic problems, such as a lack of transparency and uncontrolled capital
flows. Furthermore, it had a devastating effect in the form of currency devaluation,
bankruptcies and job losses, which led to a lack of confidence among foreign and
domestic investors. Faced by the impact of a financial crisis, governments are required
to focus more on domestic problems. However, there are some obstacles for the ASEAN
to overcome in the event of trade disputes, which can create more tension among
members. However, the initial period in the 1970s and 1980s showed the ASEAN’s
preference for regional economic cooperation, rather than deep integration, which
reflects the reluctance of some ASEAN countries to undertake trade liberalisation. Also,
the limitations of import have become increasingly apparent. Regional integration
benefits the ASEAN Community based on higher levels of trade between member states
and the ASEAN also tends to work closer together in order to eliminate trade barriers in
smaller countries like Cambodia, Laos, Vietnam and Myanmar, which may make it easier
for them to negotiate. Moreover, the creation of the ASEAN Economic Community
improves its economic behaviour, which enables member states to gain a more effective

. e . 1
regional market and become more competitive in the global arena.**

The establishment of the AEC in 2015 was not a static end-goal. The ASEAN has
now begun the process of following the post-2015 agenda by pursuing a key priority of
the ASEAN Economic Blueprint to strengthen its implementation. ASEAN member states
will continue in significantly less than full regional economic integration for the
foreseeable future, since some processes need to be continued to maintain its relevance
in an evolving global economy, which requires the true commitment of every member.
It is important to note that the AEC is one of the pillars of the ASEAN Community;
therefore, ASEAN member states must ensure the progress of the ASEAN Community by

not only focusing on the AEC but also the other two pillars, namely, the ASEAN Political-

441 Hanmo, above 246, page 5
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Security and the ASEAN Socio-Cultural Community in order to successfully implement

the ASEAN Community as a whole.

Moreover, the AEC entails higher levels of trade between ASEAN members,
which increases specialisation, efficiency, and consumption, and raises standards of
living. This means the number of trade disputes will increase significantly as the ASEAN
moves toward a higher level of economic integration and a creative and flexible trade
dispute settlement mechanism will also be required to achieve the goal of the
Association. As the ASEAN works toward its goal of building an ASEAN Economic
Community, it needs to pay close attention to the context of trade dispute settlements
within global organisations. Therefore, the development of trade dispute settlement
mechanisms both by the World Trade Organisation (WTQ) at a multilateral level and

other regional international organisations will be examined in the next chapter.
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CHAPTER Il

TRADE DISPUTE SETTLEMENT MECHANISMS UNDER THE GATT AND THE
WTO MULTILATERAL TRADING SYSTEM

Section 3.1 Introduction

Many developed and developing countries have concluded trade agreements
creating free trade areas (also known as FTAs) or custom unions among themselves.**?
The advantage of these economic groupings is that a cooperating group of countries can
achieve a better economic integration that helps them to strengthen their economic
institutions. To mutually benefit from these trade arrangements and to promote greater
economic cooperation, the contracting nations have to agree to liberalise their
economies by increasing bargaining powers, expanding markets, and eliminating trade
barriers among themselves, such as tariffs and non-tariff barriers.*** The purpose of this
chapter is to address common systems and procedures that are utilised in effective
dispute resolution mechanisms in the multilateral trading system. Moreover, the parties
need to be aware of their sovereign equality without any use of force, so as to promote

peaceful dispute settlement.**

An effective dispute mechanism can prevent trade
conflicts and lay down the foundations for liberalisation commitments. The use of
dispute settlement methods by states has increased dramatically in recent years. It

involves the development of specialised rules, procedures related to the subject matter

“?Fora good definition of free trade area (FTA) and custom union, read chapter 2.

Read more, European Bank ‘regional trade integration: benefits and challenges’ (2012) chapter 4
transition report http://tr.ebrd.com/tr12/index.php/chapter-4/regional-trade-integration-benefits-and-
challenges accessed 1 January 2015

aad Henry Bensurto, ‘Role of International Law in Managing Disputes in the South China Sea’ (2013) CSIS
http://csis.org/files/attachments/130606_Bensurto_ConferencePaper.pdf accessed 1 January 2016
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and the parties involved, and the creation of specialised forums to deal with separable

categories of disputes.**

There are many problems that arise in the interpretation and implementation of
different trade provisions. In accordance with the variable styles of treaty framing, most
trade agreements are lengthy and wordy documents consisting of general terms that

%48 Consequently, interpretive problems, such as those

can be interpreted differently.
arising from vagueness and ambiguity, inevitably come from the implementation of
these agreements and lead to disputes among the member states. The other situation is
when sovereign states seek to maximise their own advantages while providing minimal
benefits to the others under the co-operation agreements, which also leads to trade
disputes.**” Moreover, there are trade disputes which arise as to whether a country has
breached its trade agreement obligations. When this occurs, member states usually

448

bring such disputes to the relevant trade organisation**®to be resolved.**® Economic

actors need an effective dispute settlement procedure where both the state and other

h.*° There are three levels of trade

economic actors will be honoured in the breac
governance: multilateral, regional and bilateral. These three levels also originate
different models of dispute settlement provisions, which are arranged so as to enable

the parties to discuss and find the best solutions to problems of multilateral, regional

3 Anna T. Katselas, ‘International arbitration vs. international adjudication for the settlement of disputes

between states and international organisation’ a seminar paper University of Vienna Law School (2001)
http://ils.univie.ac.at/fileadmin/user_upload/legal_studies/student_paper/Anna_T._Katselas__Internatio
nal_Arbitration_vs._International_Adjudication_for_the_Settlement_of_Disputes_Between_States_and_|
nternational_Organizations.pdf accessed 11 January 2016

*® General ideas of problem in interpretation, see Lawrence M. Solan, ‘Linguistic issues in statutory
interpretation’ (2011) 254 Brooklyn Law school, Legal Studies, file:///Users/admin/Downloads/SSRN-
id1950310.pdf accessed 1 March 2016

*7 Koesrianti, ‘The development of the ASEAN trade dispute settlement mechanism: from diplomacy to
legalism’ (2005) A thesis submitted at University of New South Wales, page 103

*8 Trade organisation deals with the rules of trade between nations which helps to ensure trade flows,
smoothly and predictably such as World Trade Organisation, ASEAN, NAFTA read more;
http://www.trade.gov/mas/ian/referenceinfo/tg_ian_001874.asp

9 |bid, page 3

Such as the EU through its supranational court system, and the NAFTA through its arbitration panels,
which provide for dispute settlement. See, Stefano Inama and Edmund W. Sim, The foundation of the
ASEAN Economic Community: an institutional and legal profile (Cambridge University Press 2015), page
130
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integration and bilateral trade. As part of the multilateral trading system in the concept
of the dispute settlement model, the purpose of this chapter is to address the common
systems and procedures that are utilised in effective dispute resolution mechanisms.
The General Agreement of Trade Tariffs (GATT)*" and the World Trade Organisation
(WTQ) will provide an example of multilateral institutionalised trading systems. The
regional perspective will be addressed in the next chapter of this thesis (chapter V),
which will focus on three major regional organisations: the European Union (EU), the
Southern Common Market or (Mercado Comun del Sur or MERCOSUR) and the North
American Free Trade Agreement (NAFTA).**? It should be noted that MERCOSUR has
been included as an example in this thesis of an effective organisation that has resolved
trade disputes. This is because MERCOSUR is similar to the ASEAN in the sense that

member states are developing countries.

Under international law, the international adjudication regime is one of the
structural regimes for resolving disputes between states. In the area of trade, since the
1940s, there has been an evolution from a power based-system to a rule-based system,
which institutionalises a legalistic adjudication mechanism. The GATT dispute settlement
mechanism is in evidence for settling disputes through diplomatic negotiations. The
diplomatic negotiations were quite successful in resolving disputes satisfactorily

between the GATT’s contracting parties,*> continually the World Trade Organisation’s

1 The GATT as it is an agreement not in the terms of ‘organisations’. The GATT is included in this

discussion as it was the predecessor of WTO. In this sense, it will provide more understanding in the
development of ASEAN dispute settlement mechanism as the development of dispute settlement
mechanism from the GATT into the WTO that also occur in ASEAN. Over year ago ASEAN countries played
a small role as a collective in dealing with the GATT system which ASEAN trade is conducted. For example,
in the Uruguay round, ASEAN put together a united approach on a number of issues as well as individual
positions of each country. The relation between the GATT and ASEAN is the benefit of the Generalised
System of Preferences scheme, which is an important exception to the normal GATT obligation of most-
favoured-nation (MFN) treatment. It allows developing countries to be gotten preferential tariff
treatment. Not only the GATT allows ASEAN countries to be accorded preferential tariff treatment, but
the GATT also controls many aspects of the trade relationship between ASEAN and third countries.

B2At the regional level, the European Union, the NAFTA and the MERCOSUR are provided more
information in Chapter four.

3 Geert De Baere and Jan Wouters (ed.), The contribution of international and supranational courts to
the rule of law (Edward Elgar Publishing 2015), page 181
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%4 The creation of

(WTO) rules-based system for settling disputes through adjudication.
reliable dispute settlement mechanisms has been essential to utilise and create

predictable trading arrangements which meet the expectations of the member states.

Following this introduction, section two of this Chapter discusses types of trade
agreements, followed by the characteristics of the trade dispute settlement mechanism
in global terms, as describes in section three. In addition, it deals with the GATT system
of settling trade disputes, and provides an analysis of multilateral dispute settlement
mechanisms by focusing on the WTO. To assess the effectiveness of the dispute
settlement system of the WTO, it is necessary to evaluate the compatibility of the
operation of the WTO dispute settlement system, the concept of which is briefly
outlined, with particular emphasis on the overall time taken by the various stages. The
final section makes concluding comments on the relative efficacy of the GATT and the
WTO dispute settlement systems. With regard to the above discussion, the chapter will
only analysis important features that will be used for a comparison in the later chapters

with the mechanisms that have been adopted by the ASEAN*>>.

Section 3.2 The variable types of trade agreement

The definition of a ‘trade agreement’ is a formal agreement between two or
more countries which improves trade with each other. Some trade agreements are
signed among countries with similar levels of economic development, while other trade
agreements are signed between countries with different levels of development -

developed and underdeveloped economies. Trade agreements aim to bring a balance

** Andrea Schneider, ‘Getting Along: the evolution of dispute resolution regimes in international

trade organisations’ (1999) 20(4) Michigan  journal of  international law
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1295562 accessed 1 January 2016

% Eor further detailed discussion ASEAN in today’s context regarding to the ASEAN trade dispute
settlement read more in Chapter V of the thesis
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%6 Countries around the world have increasingly

between flexibility and commitment.
embraced trade agreements as contractual arrangements concerning their trade
relationship at the bilateral, regional or multilateral level. Each of these creates
international obligations at the respective level that must accord with the obligations
existing at the other levels. The following section of this part will consider the

obligations at each of these levels.

3.2.1 The bilateral level

Bilateral trade agreements give preference to certain countries in commercial
relationships, facilitating trade and investment between the home country and the
partner country by reducing or eliminating tariffs and import quotas between them. A
bilateral trade agreement is an exchange agreement between two nations that gives
each party a favoured trade status to expanded access to each other’s markets in the
form of the removal of trade barriers, such as tariffs, quotas and other forms of trade-
related concessions. Examples of a bilateral agreement can be seen in a free trade

%7 Furthermore, the agreement

agreement (FTA) or in a bilateral investment treaty (BIT).
of bilateral trade can take place in commercial relationships, trade facilitation and
financial investment. The benefits of bilateral trade agreements are their tendency to
promote structural reform, stability and security in the partner countries. The goal is
to give them expanded access to each other's markets and to increase economic
growth. Bilateral trade agreements themselves are easier to negotiate than those at a
multilateral level, the former being more likely to be created between two countries to

work together and achieve outcomes between them. Experience has shown that the

benefits of a liberalised trade agreement at a bilateral level can come into effect more

% World Trade report 2009 section |I-B flexibility in trade agreements

Trade organisation and impact on what type of dispute resolution regime read more, Andrea Schneider,
‘Getting Along: the evolution of dispute resolution regimes in international trade organisations’ (1999)
20(4) Michigan journal of international law http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1295562
accessed 1 January 2016 page 741-743
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rapidly. One example of bilateral co-operation is the ASEAN bilateral trade agreements
with third countries, so-called ‘dialogue partners’ relationships with Australia, Canada,

Japan and the United States.**®

3.2.2 Theregional level

A regional trade agreement is defined as a trade agreement entered into
between two or more partners, which are formed with the objective of reducing
barriers to trade. Among the regional trade agreements, the large majority of them are
integration agreements. The level of regional trade integration can be broadly divided
into five categories: Preferential Trade Agreements, Free Trade Agreements, Customs
Unions, Common Markets and Economic Unions.*® Regional trade agreements cover
both trade in goods, regarding the meaning of commitments to tariff, non-tariff barriers,
and trade in services, and they also deal with issues such as the protection of intellectual

460

property. Safeguard and trade remedy provision *®* areas are likely to cause

disputes.*®

Bilateral and regional trade agreements are sometimes referred to as

preferential trade agreements, because they are only beneficial to the particular states

463

or countries to which they relate.”™ The clearest examples of Trade Agreements are the

% More information of ASEAN dialogue partners read chapter 2 ASEAN and the external relation.

*% For more explanation of level of economic integration read more chapter 2 pages 84-85
460 Regional Economic Integration (FTA or Customs Union) also covers with the context of ‘fairness’ of how
the regional organisation agreement works for a given country are evitable. Read more, Blake Wand,
‘Beyond multilateralism and regionalism- analysis of the review process of global trade dispute resolution’
(National Taipei University) http://www.iilj.org/gal/documents/V5.Wang.pdf accessed 4 January 2016
a6t Safeguard and trade remedy provision can be caused disputes for example, the WTO safeguard
measure and dumped imports goods
%2 Blake Wang, ‘Beyond multilateralism and regionalism- analysis of the review process of global trade
dispute resolution’ (National Taipei University) (2009) 5" Global Administrative Law Seminar, Viterbo Italy
?62 12-13 June 2009 http://www.iilj.org/gal/documents/V5.Wang.pdf accessed 4 January 2016

Ibid, page 1
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European Union,*®* the ASEAN Free Trade Area, and the North American Free Trade
Area (NAFTA)*®>. MERCOSUR is an example of a Customs Union*®®. These explanations of
the regional trade agreement of the European Union, the NAFTA and the MERCOSUR

will be analysed in chapter four.

3.2.3 The multilateral level

The nature of the multilateral level framework is to regulate trade and
investment over all the parties with the same rules for various political and economic
factors. Bilateral and regional trade agreements are a feature of a global trading system

%7 The first multilateral trade agreement was

alongside multilateral trade agreements.
the General Agreement on Trade and Tariff in 1947 (known as GATT).**® The GATT
created a multilateral trading system which is now promoted by the WTO and which has
resulted in the removal of trade barriers around the world and the creation of a global
market place.*® The WTO, created in 1995, is the largest type of trade organisation at
the multilateral level of the global treaties, which has the Dispute Settlement
Understanding designed to provide a dispute settlement procedure for almost all the

470

Uruguay Round texts.””” The judicial function is performed by the dispute settlement

*** The example of the European Union as an economically successful trade agreement which is no doubt
an excellent example for further integrated region such as Customs Union, Single Market, and Common
Market.

*% The North American Free Trade Agreement was entered into between Canada, Mexico, and the United
States of America and came into effect on 1 January 1994. Furthermore, NAFTA chapter 19 and 20 also
sets out a good model of provisional design for many FTAs.

*¢ More definition of Custom Unions read chapter 2 section 2.4.1.

See, understanding on Rules and Procedures Governing the Settlement of Dispute (Understanding) art
3 para2

%% GATT was signed by 23 nations in Geneva on 30 October 1947 and took effect on 1 January 1948. Later,
in the Uruguay Round Agreements GATT was signed by 123 nations in Marrakesh on 14 April 1994, which
established the World Trade Organisation (WTO) on 1 January 1995. The original GATT text (GATT 1947) is
still in effect under the WTO framework, subject to the modifications of GATT 1994. For the text of the
GATT see, https://www.wto.org/english/docs_e/legal_e/gatt47_e.pdf

9 WTO Secretariat, World Trade Organisation: a handbook on the WTO dispute settlement system
(Cambridge University Press 2004), page 12

470 Wang, above 462, page 1
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under the WTO and is one of the features of the multilateral trade system, or as it has

also been called ‘the back bone’ of the multilateral trading system.*”*

Bilateral and regional trade agreements have increasingly become a prominent
feature of international trade over the last two decades. Statistics that are available on
the WTO website show that 320 bilateral and regional trade agreements were in force in
July 2007, and by 2010 to February 2017, it is estimated that this number had increased

72 The proliferation of bilateral and regional trade agreements in

to approximately 635.
recent years has resulted in a significant debate as to the effect that ‘regionalism’ will
have on the multilateral trading system. These debates raise questions beyond the
subject specific area of trade law. Whether or not regionalism brings an advantage or a
disadvantage point, instead members should be looking at the way that bilateral and
regional trade agreements operate and the new economic opportunities that are arising

as a result.*’®

The multilateral principles of WTO trading system rules were developed to
support the regulation of international trade and investment, which are not the only
elements of the international legal framework. Sometimes it was adopted in terms of
the international legal framework at the regional level among different groupings of
countries who wanted to develop regional rules of international law to govern their

474

relations.””” If the negotiations at the multilateral level fail, then the nations will start to

discuss the possibility of a bilateral agreement instead.

1 Marc Busch and Eric Reinhardt, ‘The Evolution of GATT and WTO dispute settlement’

http://faculty.georgetown.edu/mlb66/TPR2003_Busch_Reinhardt.pdf accessed 20 December 2015

472 Statistics that are available on the WTO website visit;
https://www.wto.org/english/tratop_e/region_e/region_e.htm and
https://www.wto.org/english/tratop_e/region_e/regfac_e.htm#top

*”3 Director-General Pascal Lamy speaking at the Conference on “Multilateralising Regionalism” on 10
September 2007 in Geneva - information sourced from the WTO  website
(http://www.wto.org/english/news_e/sppl_e/sppl67_e.htm).

74 paul J. Davidson, ‘ASEAN: the legal framework for its trade relations’ (1994) 49(3) international journal
XLIX, page 588
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Section 3.3 The general characteristics of the global trade dispute settlement

mechanism

There are two types of peaceful settlement for international disputes. The first
type is the settlement by negotiation and agreement with reference to the relative
power of the parties. The second type is the settlement by negotiation or decision with

7> These two types of

reference to norms or rules that are agreed by both parties.
settlement can be implied as ‘the power-based system’ and ‘the rules-based system’
respectively. The power-based system means that disputes are addressed through
government-to-government negotiation. The outcomes of these negotiations can be the
relationship between two states, both in the areas of economic relations, as well as non-

476

economic relations.””” Settlement of power-based disputes takes place under the power

*7 In contrast, the rule-based system is a system that gives participating

disparity.
members of an international organisation or individual nation-states, the opportunity to
establish a dispute settlement regime by referring to rules and norms. A rule-based
system is not related to the power position of resources of the disputant. The

application rules should be the framework for settlement.*’®

There are many tribunals that have set out their own rules and procedures for
settling disputes. The key procedures of those different tribunals reflect their different
characteristics, such as their scope, ad hoc tribunals, or the subject matter of the

*In the international trade regime, there are six legal factors involved in

dispute.
classifying a number of key procedural issues that have arisen and that are central to the
effectiveness of functioning of trade dispute settlement mechanisms. These six factors

are jurisdiction, institutional features, binding effects and enforcement, standing of non-

47 Wang, above 462, page 2

Rachel Brewster, ‘Rules-based dispute resolution in international trade law’, (2006) 92(251) Virginia
Law Review, 251

77 Wang, above 462, page 2

Ibid, page 2

The subject matter of the dispute may raise issues of jurisdiction, territorial claims, diplomatic
protection or trade conflicts
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state actors, enforceability of awards in national courts, and transparency of
proceedings. Other concepts of dispute settlement mechanisms effectiveness are the
need for them to be inexpensive mechanisms, particularly in the context of developing
countries. The cost of resorting to dispute settlement proceedings should be

substantially lower than the cost of tolerating the disputed measures.*°

Oran Young and Marc Levy discuss that within the broadest conceptualisation of
regime effectiveness there is a need to distinguish between several different types of
effectiveness, including problem solving, legal*®!, normative*® and the political aspect. A

"483 3ls0 leads to effectiveness in the settlement of disputes.

‘satisfactory outcome
Furthermore, the demand for greater effectiveness of dispute settlement mechanisms
means the rapid growth of the number of cases which are considered under that
dispute settlement system. This section will explain in general terms, the effectiveness
of legal mechanisms, while the effectiveness of the dispute settlement mechanisms of

the GATT and the WTO will be mentioned wherever applicable below.

The Effective legal mechanisms *** for settling disputes consist of the
performance of two essential functions. Firstly, these mechanisms can be used to
manage disputes by providing norms of conduct and by clarifying the claims, rights,
entitlements, and obligations of the parties in a way that is designed to prevent disputes.
The use of an impartial legal system for trade dispute settlement helps to prevent a

trade problem, such as those arising from trade barriers, tensions arising from political

480 Wang, above 462, page 92

Legal effectiveness refers to compliance

Normative effectiveness refers to fairness or justice and participation

Keisuke Lida explained the categories of a satisfactory outcome as being that the parties have
implemented the rulings and the parties have settled the dispute between themselves, with or without
adjudication. Read more in Keisuke Lida, ‘Is WTO dispute settlement effective?’ Global Governance 10
(2004) 207

*® The legal mechanisms should be referred to the function of a dispute settlement mechanism within the
context of a trade agreement. These trade dispute settlement mechanisms may differ in various type of
dispute settlement mechanisms depending on the basis of the substantive standards and principles
agreed by those parties and stated in the treaty.

481
482
483
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roles®® and from being affected by other non-trade considerations. Secondly, these
mechanisms help to provide a sufficient basis for the economic players to engage in

. The features of trade dispute

economic activities at the international leve
settlement mechanisms required for them to operate effectively consist of being speedy,
effective and inexpensive. The existence of a speedy process helps to determine the
outcome quickly and also to avoid lengthy interruptions. Normally, such an expeditious

process involves relatively simple cases with a small economy.*®’

The concept of the transparency of a dispute resolution system is important in
the dispute resolution process. Greater transparency in dispute resolution will bring
greater confidence to its member states that the systems have the ability to settle
disputes fairly.*® Transparency refers to the clarity of procedures and decisions, and it
is related to fair processes, which means that the procedures and decisions are made
public due to the freedom of information.”® Transparent rules and clear decisions
encourage states or private actors to get involved in dispute resolution regimes.
Overall, transparency increases the legitimacy of the regime, and it clearly contributes
to the effectiveness and the legitimacy of the international organisations regime.*°
Confidentially negotiated agreements and arbitration awards should be thought of as
well in order to encourage regularly published tribunal decisions. The level of

transparency of the dispute resolution regimes can be defined in three ways:**

492 493

publicity, precedent™* and predictability.”” Publicity describes the level of public

knowledge about the dispute resolution regimes. For example, when results are

" The interpretation of compliance with the obligations established under economic integration

agreements has tended to be treated as a problem. In some cases, the settling of trade disputes was
originally designed as processes of political consultation.

186 ‘Regional institutions and dispute settlement mechanisms’ in Beyond Border the new regionalism in
Latin America (Economic and social progress in Latin America 2002), page 91

**7 Ibid, page 92

Schneider, above 454, 703.

Ibid, page 703

Ibid, pages 709-710

9 |bid, page, 709

2 precedent refers to the ability of dispute resolution regimes to provide persuasive or binding authority.
The predictability of a dispute resolution regime is very important to its user because it creates
confidence in the system.
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490
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published, the processes are clear and the decisions are explained, so that member
states are more likely to comply with those rulings. Costs and delays bring out the
disadvantages of enhanced transparency. Such costs are covered in the process of
making information available to be published, and these might become substantial if
the hearings are broadcast. Delays can happen, for instance, in posting information on
a website, or delays may occur in translating documents. The issue of transparency
can apply in a number of ways, such as transparency of procedures, transparency of

decisions and decision making processed in dispute settlement mechanisms.

Types of enforcement and punishment are also one of the important factors in
creating the dispute resolution regimes. Enforcement measures based upon its
compliance record also bring out the effectiveness of any international organisation.
Particularly, in the area of trade, it has long been argued that having a system of

94 The dispute resolution regimes provide

enforcement is important to promote trade.
opportunities for enforcement at three different levels. The first level is when the trade
agreement includes no formal adjudicatory procedure to remedy non-compliance. Any
dispute about compliance would require additional negotiations or a new trade
agreement. The second level is when the trade agreement has created some body
(government) to hear disputes over non-compliance depending on states or private
actors, which may have the ability to bring cases under the trade agreement to enforce
the agreement. The third level of enforcement is that of states or private parties who
can bring cases for non-compliance with a decision of the dispute settlement body.**”
Dispute resolution also includes types of punishment to enforce trade agreements. The

penalty or threat must be sufficiently plausible to ensure the credibility, and thus the

effectiveness of the dispute settlement system.

494 Schneider, above 454, page 711

495 Ibid, pages 710-711
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Section 3.4 Trade dispute settlement mechanisms at the multilateral level

3.4.1 The General Agreement of Trade Tariffs (GATT)

3.4.1.1 An overview of the dispute settlement regime in the General Agreement

of Trade Tariffs

The General Agreement on Tariffs and Trade (GATT) is the multilateral

agreement providing the legal framework for the regulation of international trade, and

% |n the preamble of the GATT, the goals were to pursue

was limited to trade in goods.
the ‘substantial reduction of tariffs and other barriers to trade and also eliminate the
discriminatory treatment in international commerce among themselves.*®’ The GATT
(1947)**® was originally envisioned as a part of the Havana Charter for the creation of

% 1t became the centre point for

the International Trade Organisation (ITO).
international action in the field due to the lack of ratifications of the Havana Charter.
The GATT (1994) currently forms an integral part of the WTO without having passed
through significant changes. GATT was the heart of multilateral trade in international

500

agreements, although it is not an organisation per se.”™ GATT was never intended to be

an independent international organisation. Instead it was expected that GATT would be

% peter Van den Bossche and Werner Zdouc, The law and policy of the world trade organisation: text,

cases and materials (3th ed.) (Cambridge University Press 2013), page 42
*7 The preamble of the GATT see, https://www.wto.org/english/docs_e/legal_e/gatt47_e.pdf

% The Articles of the General Agreement on Tariffs & Trade (GATT) were originally agreed in 1947
(referred to as GATT 1947) and subsequently, with some revisions, in 1994 (referred to as GATT 1994) as
part of the Uruguay Round negotiations that created the World Trade Organization (WTO).

"% The formation of an International Trade Organisation (ITO), during a series of negotiations at
establishing the ITO, the discussion were followed; i) the draft of an ITO charter; ii) prepare chain of
schedules of tariff reductions and iii) prepare a multilateral treaty containing general principles of trade,
namely the General Agreement on Tariffs and Trade (GATT). See, Mitsuo Matsushita, Thomas J.
Schoenbaum and Petros C. Mavroidis, The World Trade Organisation: Law, practice, and policy, (Oxford
University Press 2003), page 2

200 Locknie Hsu, ‘Application of WTO in ASEAN’ (2003) Singapore
http://www.aseanlawassociation.org/docs/w7_sing.pdf accessed 20 December 2015
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subsumed under the umbrella of the 1T0O.”*

Consequently, the General Agreement does
not provide an organisational structure for GATT, all of the contracting parties®**> may, in
certain circumstances, meet and take action,’®® where conducted in a special time
limited round of negotiations covering a wide range of issues.”® The GATT Dispute
Settlement is a combination of the distinction between a ruled-oriented approach based
on norms and rules through the agreement between the parties prior to the dispute,
and the power-oriented approach, focused on negotiations with explicit or implicit
agreement relying on the power of both the disputants.’® Article XXIII of the GATT 1947
and the Dispute Settlement Understanding (DSU) of the WTO provide a platform to
which countries bring their grievances, claiming that other participating countries have

*% There is a slight difference between the rule-

violated the agreed-upon rules-of-trade.
oriented and the power-oriented approaches, which is the formality of the mechanism.
This is because a formal mechanism acts as an institutional structure aimed at
minimising disputes through a rule-based system, while an informal mechanism acts as
an institutional mechanism through power negotiations or consensus. Panels were
created in 1952, which have duties for resolving the disputes to help them become

more adjudicatory. GATT’s procedures operated on customary principles until 1979. It

has continued to follow negotiation and consultation procedures after the Tokyo

201 By the end of 1947 negotiations on tariff reduction had been completed and states were enjoyed the

benefits of free trade without waiting for the formal establishment of the ITO. Moreover, the ITO Charter
never entered into force because the US Congress did not approve its ratification this means the GATT
became the default agreement governing international trade due to the ITO never could into existence.
See, ibid, 371-373 and Mitsuo Matsushita, Thomas J. Schoenbaum and Petros C. Mavroidis, The World
Trade Organisation: Law, practice, and policy, (Oxford University Press 2003), page 3. See also, Koesrianti,
‘The development of the ASEAN trade dispute settlement mechanism: from diplomacy to legalism’ (2005)
A thesis submitted at University of New South Wales, page 118

202 Contracting parties means the countries that were members of the GATT The nations signing the GATT
were: Australia, Belgium, Brazil, Myanmar (Burma), Canada, Ceylon, Chile, China, Cuba, Czechoslovakia,
France, India, Lebanon, Luxembourg the Netherlands, New Zealand, Norway, Pakistan, Southern Rhodesia,
Syria, South Africa, the United Kingdom, and the United States.

% William J. Davey, ‘Dispute settlement in GATT’ (1987) 11(1) Fordham international law journal, 52

Peter Van den Bossche and Werner Zdouc, The law and policy of the world trade organisation: text,
cases and materials (3th ed.) (Cambridge University Press 2013), page 87

*% Niklas Swanstrom, ‘Regional Cooperation and conflict management: lessons from the Pacific Rim’
(2002) the department of peace and conflict research Uppsala University, 25

% Chad P. Bown, ‘The economics of trade disputes, the GATT’s Article XXIIl, and the WTQ’s dispute
settlement understanding’ (2002) 14 Peterson Institute Journal of international economics and politics
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=342555 accessed 1 December 2015

504

118



Round.” If disputes cannot be resolved, the parties could request the establishment of
a panel to hear the dispute and to decide on a conclusion regarding the validity measure
under the GATT 1947. The GATT council has approved the panel report in order for it to

% The Tokyo Round of trade negotiations has given the GATT dispute

have legal effect.
settlement function a new and added importance. Not only have the procedures for
dispute settlement changed, but the types of issues which are likely to be considered by
the dispute settlement panels have been significantly expanded. The Tokyo Round laid

down a new GATT authority to resolve disagreements among its members.>%

When the GATT was signed, the intention was that it would be a provisional
arrangement until the establishment of an International Trade Organisation (ITO) as a

>10 GATT, therefore, was the only existing

specialised agency of the United Nations.
multilateral trade agreement that governed international trade between 1948 and 1995

(when the WTO was established).

Since its inception, the GATT has been designed to promote the gradual
dissolution of trade barriers between the major mercantile countries of the world.*** In
the early years of GATT, most of the progress in reducing trade barriers focused on trade

in goods and in reducing or eliminating the tariff levels on those goods.

The Contracting Parties were governments, which applied the Agreement, either
as original contracting parties of the 1947 GATT, or those who had acceded to it
thereafter. GATT, however, dealt only with trade in goods.’'? The GATT dispute

*7 palle Krishna Rao, WTO text and cases (Excel Books 2008), pages 3-5 see also, Patrick Specht, ‘The

dispute settlements of WTO and NAFTA-analysis and comparison’ (1998) 27(57) GA. J. Int'L&ComP. L.
http://digitalcommons.law.uga.edu/cgi/viewcontent.cgi?article=1314&context=gjicl accessed 1 November
2015

*% Ibid, 75

Palle Krishna Rao, WTO text and cases (Excel Books 2008), page 3 and Bown, above 506

The ITO Charter was agreed in Havana in March 1948, but was never fully ratified and so the
International Trade Organisation never became operational.

> Donald E. Dekieffer, ‘GATT dispute settlements: a new beginning in international and U.S. trade law’,
(1980) 2(2) Nw. J. Int’L.&Bus page 317

> While the GATT 1994 covers among other matters: trade in services and some aspects of foreign direct
investment and intellectual property rights, agreement on agriculture and textiles.
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settlement system was intended to solve two types of disputes that may arise among
GATT members: first, claims by one party that another has violated the provisions of the
General Agreement and, second, objections by one party to practices of another that
are not prohibited by their effects on the objecting party. These types of disputes are
relatively different, and the role of the dispute settlement system changes, depending
on which type of dispute is under consideration.’*® Legal scholars, such as Kenneth Dam
have added that to maintain a balance of obligations, the GATT system is structured so
that countries that are injured by rule violations are authorised to threaten retaliation
under the dispute settlement mechanism. The main and principle mechanism for
dealing with these problems was diplomatic consultation, which would have been a less
confusing and more user-friendly legal instrument without too strict a legal ruling.”**
Later the GATT mechanism developed into a more rule-based mechanism, as explained
in the Dispute Settlement Understanding (DSU) of the WTO. From this point of view, this
type of transformation is relevant to the ASEAN, and more explanations will be provided

in Chapter 5 of the ASEAN dispute settlement mechanism.

The General Agreement contains many provisions designed to resolve trade
disputes between its contracting parties. The GATT contains only two formal provisions
dealing with dispute resolution - Article XXIl and XXIIl. It provides initial rules for
consultations between the contending parties. If the parties are unable to settle their
dispute through negotiations, they may resort to GATT Article XXIll, which is GATT’s

basic dispute settlement mechanism. GATT principles on dispute settlement are

1 Of these 254 trade disputes, over 81 percent involve such a claim: a country has violated the GATT

rules in order to provide excessive import protection. The most common infractions were countries using
guantitative restrictions to limited trade (violations of Article XI), but countries have also failed to observe
the rules on MFN (Article 1), national treatment (Article IIl), subsidies (Article XVI) or the various Codes of
the Tokyo Round, or have failed to implement lower negotiated tariffs thereby nullifying expected
benefits (Article Il). The other 48 cases primarily involve the use of subsidy policies for export promotion
(violating Article XVI) read more Chad P. Bown, ‘The economics of trade disputes, the GATT’s Article XXIII,
and the WTO's dispute settlement understanding pages 2-3

> peter Van den Bossche and Werner Zdouc, The law and policy of the world trade organisation: text,
cases and materials (3th ed.) (Cambridge University Press 2013), page 25
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explained in Articles XXII°>"> on Consultation and XXII°"> on Nullification or Impairment,

. 1
as discussed below.>"’

3.4.1.2 Effectiveness of the GATT

The implementation of the GATT procedure was desultory at best.”*® Contracting
parties relied upon good faith among their trading partners. They also regarded the
GATT itself as being self-enforcing. Some critical scholars have expressed the opinion
that the GATT Dispute Settlement system has been reasonably successful in resolving

recent trade disputes. Its effectiveness however, has been limited by several

> 1. Each CONTRACTING PARTY shall accord sympathetic consideration to, and shall afford adequate

opportunity for consultation regarding, such representations as may be made by another contracting
party with respect to any matter affecting the operation of this Agreement. 2. The CONTRACTING PARTIES
may, at the request of a contracting party, consult with any contracting party or parties in respect of any
matter for which it has not been possible to find a satisfactory solution under paragraph 1.

e 10f any CONTRACTING PARTY should consider that any benefit accruing to it... under this Agreement is
being nullified or impaired ...as the result of (a) the failure of another CONTRACTING PARTY to carry out
its obligations under this Agreement, or (b) the application by another CON- TRACTING PARTY of any
measure, whether or not it conflicts with the provisions of this Agreement, or (c) the existence of any
other situation, the contracting party may, with a view to the satisfactory adjustment of the matter, make
written representations of proposals to the other contracting party or parties which it considers to be
concerned. Any contracting party thus approached shall give sympathetic consideration to the
representations or proposals made to it.

2. If no satisfactory adjustment is effected between the contracting parties concerned within a reasonable
time .... the matter may be referred to the CONTRACTING PARTIES. The CONTRACTING PARTIES shall
promptly investigate any matter so referred to them and shall make appropriate recommendations to the
contracting parties which they consider to be concerned, or give a ruling on the matter, as appropriate ...
If the CON- TRACTING PARTIES consider that the circumstances are serious enough to justify such action,
they may authorize a contracting party or parties to suspend the application to any contracting party or
parties of such concessions or other obligations under this Agreement as they determine to be
appropriate in the circumstances. If the application to any contracting party of any concession or other
obligation is in fact suspended, that contracting party shall then be free ...to give written notice to the
Executive Secretary to the CONTRACTING PARTIES of its intention to withdraw from this Agreement.

> patrick F.J. Macrory, Arthur E. Appleton and Michael G. Plummer (ed.), The World Trade organisation:
legal, economic and political analysis volume | (Springer 2005), page 169. See, also, Sherry M. Stephenson,
‘ASEAN and the multilateral trading system’ (1993-1994) 25 Law and policy in International Business, page
446

8 1t was generally viewed as effective during the first decade of GATT’s existence, but during the ensuring
twenty years, its reputation declined significantly. Nicholas Perdikis and Robert Read (ed.), The WTO and
the regulation of International trade recent trade disputes between the European Union and the United
States, (Edward Elgar 2005), page 33
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weaknesses”*®, and there are a number of suggestions for its improvement. Dam has
suggested that trade disputes may occur because GATT's dispute settlement mechanism

520

is ineffective in preventing countries from violating their obligations.””” On the other

hand, GATT dispute settlement lacks not only ‘teeth’, but a consistent set of rules more

generally, in the opinion of by Marc L. Busch and Eric Reinhardt.”*

Some scholars, such as William have stated that the GATT principle was
ineffective. First, the original 1947 GATT agreement was resolvable only through
negotiations or as a diplomatic model. Sometimes, it stressed judicial solutions to the
problems. Second, the system has become irrelevant, since the GATT article was brief
and did not specify clear objectives and procedures as mechanisms for resolving
disputes among the contracting parties. This is because it was not used>*?and it was
impractical to expand its usage.’” Third, the system was inefficient because of the long
delays and because of its inability to ensure the implementation of its decisions.’** One
of the primary complaints about the GATT dispute settlement system has been the
supposedly excessive amount of time that it takes to process a dispute.®®®> This
excessive amount of time can be explained in terms of three situations. They are (1) the

delays in appointing a panel, (2) the delays in the panel’s consideration of a case, and (3)

> professor Jackson lays out the ‘birth defects’ of GATT in detail: 1) ‘provisional’ GATT application; 2)
flaws in amending provisions; 3) the relationship to GATT of many side agreements; 4) the relationship of
the GATT treaty system to domestic law (transparency); 5) problems related to ‘contracting party status’;
6) ‘consensus approach’ of decision-making mechanism including dispute settlement processes see John H.
Jackson,” Legal problems of International economic relations’ (3d ed. 1995)

% As an example, he states, and even retaliation itself may prove to be a relatively weak sanction when
the injured contracting party is not a major customer for a major product of the offending contracting
party. Many less-developed countries have felt powerless to influence the restrictive commercial policies
of developed countries because they did not consume enough of any of the latters’ exports. Read more in
Kenneth W. Dam, ‘The GATT law and International economic organisation’ (1970) , page 368.

21 Marc L. Busch and Eric Reinhardt, ‘Transatlantic trade conflicts and GATT/WTO dispute settlement’
(2002) Conference on dispute prevention and dispute settlement in the transatlantic partnership
European university institute/Robert Schuman Centre, Florence Italy
http://faculty.georgetown.edu/mlb66/florence.pdf accessed 1 December 2015

>>2 Moreover, lack of use in GATT dispute settlement has also pointed as problems. There were some
criticisms against the GATT dispute settlement system prior to the Tokyo Round was that it was used by
few nations.

>2 Such as that settlement relied upon the creation of ad hoc processes.

Davey, above 503, page 65

325 Ibid, page 83
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the delays caused by the failure of the Council to adopt panel reports.”?® In relation to
the adoption under the Council, there is no guarantee that a respondent, whose
measures are found to be inconsistent with the GATT, would comply with the GATT, or
pay compensation to the complaining party or parties. There is also no guarantee for the
Council to authorise the complaining party or parties to withdraw their retaliation. The
lack of a reviewing body often led to inconsistent decisions.’?’ Besides, there is no
procedure for the GATT Council to ensure the monitoring of the action or inaction of a
party whose measures are inconsistent with the GATT, unless the initiative of the party

that challenged the measures is prompted.’*®

Delays and uncertainly in the dispute settlement process are given as the cause
that there was no right to a panel, and no hard time constraints on any aspect of the
proceedings. The delay in establishing a panel and its direct effects on the adoption of
the panel report would be blocked and delayed and thus produce partial non-

. . . 2
compliance with a panel ruling.>*

Additionally, there were no time limits imposed
during the panel process, and the sanctioning system in the case of non-compliance did
not work effectively with the panel report. On the one hand, the quality and neutrality

d.>** He added that there was

of a panel is sometimes still questioned, stated Robert Rea
no mechanism to survey the implementation of the panel reports, and sometimes this
meant that panel reports were ambiguous and inconsistent.>*! Furthermore, the
contracting countries ignored the findings of panels, leading to a lack of confidence. It

had no mechanism for reviewing legal issues reported by panels, and did not provide

326 The DISC case is an example which it took almost three years to agree on the composition of a panel
and the Council did not adopt the panel’s report for another five years read more Davey, above 58, 84 and
For further explanation about DISC case read more in John H. Jackson The jurisprudence of GATT and the
WTO (Cambridge University Press 2000), pages 115-116

>’ patrick F.J. Macrory, Arthur E. Appleton and Michael G. Plummer (ed.), The World Trade organisation:
legal, economic and political analysis volume | (Springer 2005), page 168

> Steve Suranovic, ‘The dispute resolution mechanism’ International economic study center, George
Washington University http://internationalecon.com/wto/ch2.php accessed 2 December 2015

>* Robert Read, ‘Trade dispute settlement mechanisms: the WTO dispute settlement understanding in
the wake of the GATT (2005) Lancaster University working paper 2005/012 http://www.pf.uni-
lj.si/media/wto.dispute.pdf accessed 1 December 2015

> bid, page 2

>3 Specht, above 507, pages 75-76
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any guarantee for the disputes to adapt to the decisions made by the unmodified

>32 The effectiveness and credibility of the GATT dispute settlement system was

panels.
being very seriously questioned. Moreover, the GATT system is ambiguous concerning
the role of consensus. The consensus requirement was one of several weaknesses of the
system leading to growing frustration with its failure to resolve trade conflicts among
GATT members, leading to delays and uncertainty.”*® The failure of the GATT system is

its failure to enforce a satisfactory resolution.>3*

To solve many of the GATT's
weaknesses, the WTO emerged during the Uruguay Round to the GATT, with a more

legalistic dispute settlement system which will be explained below.

3.4.1.3 The process of General Agreement of Trade Tariffs dispute settlement
a) Consultation

The first step in the GATT dispute settlement process consists of consultations
concerning the alleged GATT violation®® among the countries that are party to the

>3 or in cases where the parties felt they had been wronged by another

dispute
member’s policies. Diplomatic consultation under GATT utilised non-adjudicative
mechanisms to solve disputes. The dispute settlement system was founded upon the
principle of consensus between GATT contracting parties, i.e. at a meeting of all the
contracting parties, and it was resolved with a basic ruling from the chairperson for that

session of the contracting parties, but was not required to make a legal judgment.”®’ The

serious disputes would still be settled on an ad hoc basis by the parties themselves. This

332 Read, above 529, pages 1-2, 70-71

ibid, pages 71-72

Ibid, page 2

The violation of the GATT are as varied as the ingenuity of traders seeking commercial advantage Legal
scholars such as Dam (1970) have emphasised that the GATT system is structured so that countries that
are injured by rules violations are authorised to threaten retaliation under the dispute settlement
mechanism so that the agreements may maintain a balance of obligations.

>% | e. the countries that were members of the GATT

Nicholas Perdikis and Robert Read (ed.), The WTO and the regulation of Internatioanal trade recent
trade disputes between the European Union and the United States, (Edward Elgar 2005), page 32
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required both parties to a trade dispute to accept the outcome of any finding. GATT>*®

might be invoked with respect to any matters arising from the application of those

539

provisions of Article XXIV”* relating to customs unions, free trade areas, or interim

agreements leading to the formation of a customs union or free trade area.>*°

When a dispute arose between contracting parties, in the event of disputes over
the application of the GATT rules, Article XXIl of the GATT was concerned primarily with

consultation. Paragraph 1 states that:

Each contracting party shall accord sympathetic consideration to, and shall afford
adequate opportunity for consultation regarding, such representations as may be made
by another contracting party with respect to any matter affecting the operation of this

1
Agreement.54

As it stands the scope of the paragraph is wider and the objective of the
consultations is broader.’*? However, this article establishes that GATT contracting
parties have an obligation to engage in consultations in the first instance to resolve

possible trade conflicts.

Paragraphs 2 and 3 of Article XXII state that:

The contracting parties may, at the request of a contracting party, consult with any

contracting party or parties in respect of any matter for which it has not been possible

to find a satisfactory solution through consultation under paragraph 1.>*

> The provisions of Articles XXIl and XXIII of the GATT 1994 will apply by the Understanding on Rules and

Procedures Governing the settlement of Disputes
>* Understanding, article XXIV see https://www.wto.org/english/docs_e/legal_e/10-24.pdf
Understanding supra note 6, art. XXIV

Article 22 of the GATT 1994 see more, https://www.wto.org/english/res_e/booksp_e/
analytic_index_e/gatt1994_08_e.htm#article22
> Rosine M. Plank-Brumback, Constructing an effective dispute settlement system: relevant experiences
in the GATT and WTO Organization of American States Trade Unit (1998), page 3
> Article 22 of the GATT 1994
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Paragraph 2 extends the breadth of the obligation of consultation established in
Paragraph 1 to all contracting parties. This includes the possibility of mediation by Third
Parties or the staff of the GATT Secretariat. If the consultation between contracting
parties fails to resolve a dispute, the claimants may have recourse to the provisions of
Article XXII for its nullification or impairment. This article will benefit those whose
members under the Agreement are being nullified or impaired by the failure of other
members so that they may make representations and seek satisfactory means to fulfil

their obligations.>**
GATT Article XXIII: Nullification or impairment

Article XXIIl.1 stands at the centre of the GATT dispute settlement system; its
paragraphs define the conditions under which violation of the GATT rules permit

contracting parties to seek redress and the means of compensation.>*
Article XXIII.1 states that:

If any contracting party should consider that any benefit accruing to it directly or
indirectly under this Agreement is being nullified or impaired or that the attainment of
any objective of the Agreement is being impeded as the result of

(a) the failure of another contracting party to carry out its obligations under this
Agreement, or

(b) the application by another contracting party of any measure, whether or not it
conflicts with the provisions of this Agreement, or

(c) the existence of any other situation,

the contracting party may, with a view to the satisfactory adjustment of the matter,
make written representations or proposals to the other contracting party or parties
which it considers to be concerned. Any contracting party thus approached shall give
sympathetic consideration to the representations or proposals made to it.>*°

44 Read, above 529, pages 2-3

Read, above 529, page 3
Article 23.1 of the GATT 1994 see more, https://www.wto.org/english/res_e/booksp_e/
analytic_index_e/gatt1994_08_e.htm#article23
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Article XXl only outlines how disputes are to be processed in the GATT system.
It does not establish any formal procedures for handling them.>*” The use of Article XXIII
as an adjudicatory dispute settlement system is fundamentally inconsistent with the
basic nature of GATT, which it is claimed can operate effectively only by a voluntary

consensus arrived at through negotiation.

There are three circumstances under which the GATT Article XXIlIl can be
explained as having violated the GATT rules. Firstly, there has to be no specific violation
of a GATT provision referring to paragraph 1(b) which mentions only what are referred
to as non-violation nullification or impairment complaints. This played an important role
in dealing with government measures that distorted the outcomes of previous

>4 states that if no

negotiations. Secondly, the second paragraph of Article XXIlI
satisfactory adjustment is effected between the contracting parties over their benefits,

the contracting parties’ claims to redress under GATT are nullified or impaired.

Article XXI11.2°* can be identified in terms of three key provisions. Firstly, the
dispute settlement system can be invoked on the grounds of the nullification or
impairment of benefits expected under the Agreement, and does not depend upon any
actual breach of legal obligations. Secondly, the GATT provision has powers, not only to

investigate and recommend action, but also to rule on the matter. Thirdly, the GATT is

47 Read, above 529, pages 3-4.

If no satisfactory adjustment is effected between the contracting parties concerned within a
reasonable time....the matter may be referred to the CONTRACTING PARTIES. The CONTRACTING PARTIES
shall promptly investigate any matter so referred to them and shall make appropriate recommendations
to the contracting parties which they consider to be concerned, or give a ruling on the matter, as
appropriate. If the CONTRACTING PARTIES consider that the circumstances are serious enough to justify
such action, they may authorize a contracting party or parties to suspend the application to any other
contracting party or parties of such concessions or other obligations under this Agreement as they
determine to be appropriate in the circumstances. If the application to any contracting party of any
concession or other obligation is in fact suspended, that contracting party shall then be free, not later
than sixty days after such action is taken, to give written notice to the Executive Secretary to the
Contracting Parties of its intention to withdraw from this Agreement.

*9 Article 23.2 of the GATT 1994 see more, https://www.wto.org/english/res_e/booksp_e/
analytic_index_e/gatt1994_08_e.htm
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empowered to authorise contracting parties to suspend GATT obligations to other

contracting parties.550

b) Panels

Since the creation of the GATT in 1946, the GATT dispute settlement procedures
settled disputes were generally arranged through diplomatic negotiations and resolved
with a basic procedure. Later, the ‘inter-sessional committees’ were established; the
committees consisted of subsidiary bodies and working groups who settled their

disputes and delegated the task of exercising tribunal functions.”*

The key innovation was the introduction of GATT panels in 1955. This
represented a shift away from negotiated dispute resolution to an approach which
became the usual procedure for resolving disputes, and which relied more upon
arbitration and judicial processes.”>* The composition of these panels differs from a

553

working party. A working party is composed of representatives of individual

contracting parties, whereas a panel is comprised of individuals chosen for their

>>* | ater, the Working Party changed

personal capacities and for their personal qualities.
into ‘a modified form of third-party adjudication.”> Following the inability of two
contracting parties to resolve a dispute through consultations and negotiations, a
disputant party may request the appointment of a panel to adjudicate the dispute.

There is no absolute right to have a panel appointed. The request is made to the GATT

330 Read, above 529, page 4

Valerie Hughes, The WTO dispute settlement system: past, present and future’ (2013) RIETI, page 1
Read, above 529, page 5

In the early GATT, dispute were referred to Working Party which is a small group of countries, were
nominated to settle the disputes and a number of interested parties See, Valerie Hughes, The WTO
dispute settlement system: past, present and future’ (2013) RIETI, page 1, See also, Koesrianti, ‘The
development of the ASEAN trade dispute settlement mechanism: from diplomacy to legalism’ (2005) A
thesis submitted at University of New South Wales, page 123

> Kenneth W Dam, ‘The GATT law and international economic organisation’ (1970), page 365

Koesrianti, ‘The development of the ASEAN trade dispute settlement mechanism: from diplomacy to
legalism’ (2005) A thesis submitted at University of New South Wales, page 123
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Director-Genera After obtaining an agreement with the disputant parties, the

Director-General proposes three to five members who will compose the panel for the

7 With regard to the appointment of panel

approval of the Contracting Parties.>
members, these persons were drawn from permanent delegations to GATT as well as
from government officials connected with the work of the GATT. Panel members were
to act in their own independent capacities rather than as representatives of their
respective countries, or to carry out a function assigned to their obligations. The
function of a panel was to make “an objective assessment of the matter before it,
including an objective assessment of the facts of the case, and the applicability of and

7558

conformity with the General Agreement. The panels were avoiding determination on

sensitive issues.

c) Private parties’ rights

GATT did not specifically provide for any rights of any parties to sue other
private parties as a result of the nature of the GATT agreement as an
intergovernmental agreement. In addition, GATT had no clear procedural mechanism

>%9 Since the member states alone

for dealing with disputes among contracting parties.
had rights and obligations under the agreements, it followed accordingly, that only
their representative governments had the standing to request formal consultations
and dispute settlements. Private citizens thus, did not have any standing to bring

complaints in the GATT.

>3 According to the 1979 understanding, the Director-General was to maintain informal indicative list of

governmental and non-governmental persons who were qualified in the fields of trade relations,
economic development or other matters covered by the GATT. The Director-General is a body open to all
GATT members, which meets every month or so and which has been delegated the authority to act on
behalf of the contracting parties as a whole.

>TGATT Understanding 1979 para 10

GATT Understanding 1979 para 16

Koesrianti, above 555, page 125
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d) Decisions and the adoption of decisions

If a consensus accepted a panel report, its findings became binding on the
parties involved. The panel reports were then presented to the GATT Council for
ratification.  Countries defending a complaint however, could veto the ratification
procedure and thereby avoid being obliged to bring their trade policy into GATT
compliance. Panel reports under the GATT had no binding effect until the Contracting
Parties adopted them. The words of the panel reports became part of GATT law after

>0 Moreover, the adoption of the panels

their adoption by the GATT contracting parties.
reports by the GATT Council were only legally binding on the parties to the dispute for

that particular case, it had no binding effect on future panels or future disputes.”®

Under the GATT 1947 Agreement, an early year of the GATT, Article XXV.4 of the
GATT stated that; ‘except as otherwise provided for this Agreement, decisions of
contracting parties shall be taken by a majority of the votes cast’.>®? This means that
panel reports were adopted by majority vote. Later, in the 1950s, panel reports were

>3 With regard to this situation, the procedure enabled any

only adopted by consensus.
contracting party, as well as the losing parties, to block the adoption. Later still, in 1982,
the contracting parties agreed that ‘obstruction in the process of dispute settlement
should be avoided’. The avoidance of obstruction in the process of dispute settlement
led to a failure to prevent the blocking or delaying of the adoption of panel reports. If a
panel report was not adopted, the contracting parties had no legal obligation to

implement the panel’s recommendations.”® In addition, from the 1950s to 1987, the

panel reports were not adopted, which meant that there would be no official

>60 Davey, above 503, page 67

Koesrianti, above 555, page 126
Robert Hudec, Enforcing international trade law: the evolution of the modern GATT legal system
(Butterworth Legal Publishers 1993)
*% Under the previous GATT procedure, the panel reports were adopted by consensus, which means that
a single objection could block the adoption. See, WTO website, ‘A unique contribution’
https://www.wto.org/english/thewto_e/whatis_e/tif_e/displ_e.htm accessed 1 January 2016
564 . .

Koesrianti, above 555, page 126

561
562

130



>%5 Almost 40 per cent remained unadopted by the GATT

publication of the reports.
Council because of the failure of the GATT dispute settlement system. In this regard,
the system that existed under the GATT could not guarantee fairness and unbiased

outcomes, with a loss of confidence by the contracting parties.>®®

e) The enforceability of decisions under the GATT

Panels were required to deliver their recommendations and findings without
undue delay, and, once adopted, these recommendations and findings would become

>’ The contracting parties had to

those of a collective body of the contracting party.
secure the withdrawal of the measures in cases where respondent party’s measures
were found to be in breach of the obligations under GATT, and in cases where a finding

d.>®® No further action was required of the

of nullification and impairment was adopte
infringing party if the measures were withdrawn. If the withdrawal of the measures
were to be impractical, the offending party would need to provide compensation as a
temporary measure. However, the GATT does not mention any provision concerning an

obligation on infringing parties to provide compensation for any past trade damage.>®’

The implementation of decisions was one of the problems of the GATT dispute
settlement system. It has been unsuccessful in ultimately resolving disputes, because
panel decisions may never be adopted. Even if they are adopted, panel decisions may
not be effectively implemented.>’® There are three circumstances which show that the
panel decision process is ineffective in its implementation. First, there are cases where
the panel report is adopted but the recommendations are not implemented. Second,

there are cases where the panel report is not adopted, and the recommendations are

*% Rosine Plank, ‘An unofficial description of how a GATT panel works and does not’, (1987) Journal of

international arbitration 53, page 152

366 Koesrianti, above 555, pagel27

Ibid, page 127

Davey, above 503, page 85

Ibid, page 85

Review of the effectiveness of trade dispute settlement under the GATT and the Tokyo Round
Agreement
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not implemented. Third, there are cases where the panel report is not adopted but the
recommendations are implemented. *’* The issue of the implementation of
recommendations or rulings could be raised in the General Council by any member state
at any time after the adoption of the panel report.>’? It is important to note that, if the
Council does not adopt the panel report, the system seems to fail. For example, those
cases where the report is not adopted®’ after a complainant has prevailed and no
settlement is reached to represent a clear failure of the dispute settlement system.
However, if the settlement of the dispute is due to the lack of adoption of a panel
report, then the settlement process does get slowed down. The fact is that if
settlements are usually reached by the automatic adoption of panel reports, that would

encourage quicker settlements.>”*

3.4.2 THE WORLD TRADE ORGANISATION (WTO)

3.4.2.1 An overview of the dispute settlement system in the WTO

The World Trade Organisation (WTO) was established®’® in 1994, after the

576

conclusion of the Uruguay Round (1986-1994)°°° multilateral trade negotiations. In

other words, the parties may use the dispute settlement mechanism of the WTO to

7 Davey, above 503, pages 85-86

Ibid, page 86

In a number of cases, the contracting parties such as the United States and the EC had taken retaliatory
and counter-retaliatory in respect of panel report had not been adopted. The General Council in the early
years of GATT, however, had not authorised any retaliation because each side would block the other in
the Council and it was very rare event for the contracting parties to seek retaliatory measures. See more,
Davey, above 503, pages 87-88

> |bid, page 88

Marrakech Agreement, of 15 April 1994, establishing the World Trade Oganisation

There were eight rounds under GATT, namely Geneva (1947), Annecy (1949), Torquay (1950), Geneva
(1956), Dillion (1960-61), Kennedy (1962-67), Tokyo (1973-79), Uruguay (1986-94) show the development
of the WTO agreement through the channel of trade negotiation rounds. To be noted that the names of
the round or negotiation are based on the name of the place where the negotiations took place or the
name of the person who initiated the negotiation. See Mitsuo Matsushita, Thomas J. Schoenbaum and
Petros C. Mavroidis, The World Trade Organisation: law, practices, and policy, (2003), page2
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>’ The purpose of the WTO is to

assert their rights under multilateral trade agreements.
create a new and more effective system for dealing with international trade disputes,
known as the WTO Dispute Settlement Understanding (DSU).>”® The WTO officially came
into existence on 1 January 1995. It is regarded as being one of the central
achievements of the Uruguay Round negotiations and is the successor to the GATT.>”*
The current WTO rules are the outcome of the Uruguay Round that includes an
innovative and further development revision of the original GATT rules,”®® which had
been transformed from the diplomatic to the rules-oriented, rather than one more
based on power and negotiated settlement by the parties.”®! Today, the WTO has 164

member countries since July 2016. It also includes developing countries, the least

developed countries, socialist states such as China, and European countries.”®* The three

>’ Rafael Leal-Arcas, ‘Comparative analysis of NAFTA’s Chapter 20 and the WTQ’s Dispute Settlement

Understanding’ (2011) Transnational dispute management 8(3), page 3
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1969827 accessed 12 January 2017

>78 Understanding on Rules and Procedures Governing the Settlement of Disputes (1994), Marrakesh
Agreement Establishing the World Trade Organisation, Annex 2, Legal Instruments-Results of the Uruguay
Round.

> In the Uruguay Round Negotiations, there was a general consensus among the GATT contracting
parties that the dispute settlement system required reform as stated in the ‘Punte del Este Declaration’ as
“To assure prompt and effective resolution of disputes to the benefit of all contracting parties,
negotiations shall aim to improve and strengthen the rules and procedures of the dispute settlement
process, while recognising the contribution that would be made by more effective and enforceable GATT
rules and disciplines. Negotiations shall include the development of adequate arrangements for
overseeing and monitoring of the procedures that would facilitate compliance with adopted
recommendations.

% What is new in the WTO? Firstly, the new dispute settlement is more detailed than the GATT. It
comprises 27 sections with total of 147 paragraphs and four appendices. Secondly, the GATT Council was
replaced with the Dispute Settlement Body (DSB). Thirdly, there has been a change to a negative
consensus system, which ensures that the losing party cannot block the formation of the panel decision.
Fifthly, it has an Appellate Body provides for appeal from the panel decisions and fifthly, the complaining
party can seek authorisation to take retaliatory action should the losing party fail to implement the panel
recommendation within a reasonable period of time. See, Rafael Leal-Arcas, ‘Comparative analysis of
NAFTA’s Chapter 20 and the WTQ’s Dispute Settlement Understanding’ (2011) Transnational dispute
management 8(3), page 6 https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1969827 accessed 12
January 2017

> |bid, page 4

Some countries still under negotiation process to become the WTO members. Members and observers
of the WTO see; https://www.wto.org/english/thewto_e/whatis_e/tif _e/orgb_e.htm

582

133



583
h.

official WTO languages are English, Spanish and Frenc Currently, 99 percent of the

cases are conducted in English.

In the Preamble to the 1994 Marrakech Agreement establishing the WTO, it was

stated that the objectives of the WTO are:

‘to develop an integrated, more viable and durable multilateral trading system
encompassing the General Agreement on Tariffs and Trade, the results of past trade
liberalisation efforts, and all of the results of the Uruguay Round of Multilateral Trade
Negotiations’®*

Moreover, the Agreement also explains that the function of the WTO is to:

‘provide the forum for negotiations among its members concerning their multilateral
trade relations in matters dealt with in the Annexes under the agreements. It also
provides a forum for further negotiations among its members concerning their
multilateral trade relations, and a framework for the implementation of the results of
such negotiations, as may be decided by the Ministerial Conference”®

The World Trade Organisation (WTO) has become one of the most controversial
international institutions. It is divided into two major functions. Firstly, the dispute
settlement system performs the judicial function. Secondly, the forum role of the WTO,
known as the legislative function, has the task of reaching trade agreements and is

> The objective of the

concerned with the features of the multilateral trade system.
WTO is the liberalisation of international trade through the various different agreement

procedures designed to reduce and eliminate obstacles to trade imposed by

>83 Spanish language is one of the official WTO languages due to the participation of Latin American

countries. It is important, therefore, to have Secretariat staff members who have special language skill
because the submitted cases must be translated into one of the three official languages. See, Valerie
Hughes, ‘The WTO dispute settlement system: past, present and future’ (2013) RIETI, page 4
http://www.rieti.go.jp/en/events/bbl/13103101.html accessed 1 March 2014

**  The Marrakesh Agreement establishing the WTO, see https://www.wto.org/english
/res_e/booksp_e/analytic_index_e/wto_agree_e.htm accessed 1 March 2016

> The Marrakesh Agreement establishing the WTO, art 3(2)

Keisuke Lida, ‘Is WTO Dispute Settlement Effective?” (2004) 10(2) Global Governance
https://www.jstor.org/stable/27800522 accessed 1 December 2015
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governments.*®’

To that end, Article 3 (3) of the Marrakesh Agreement shows that the
WTO is responsible for settling disputes. A dispute settlement mechanism is authorised
when the agreements’ provisions have been violated and this provides for member
states to ask for benefits to be nullified or impaired.”® The objective and purpose of the

WTO dispute settlement system explains this in Article 23.1 of the DSU.>®°

The type of dispute case that is considered by the WTO can focus on two
principal types of disputes — domestic regulation and trade defence, such as cases
particularly concerned with anti-dumping measures, countervailing duties, and
safeguard actions. Article 1.1 of the DSU states that the DSU applies to disputes
concerning and brought under the ‘covered agreement’; these are covered in the WTO

590

Agreement’” itself, the Multilateral Agreement on Trade in Goods (including GATT

1994), the GATs, the TRIPS Agreement, and the DSU itself. Peter Holmes focuses on two
principal types of disputes; first the dispute concerned with domestic regulation; the

. 1
second is trade defence.*

Holmes adds that the statistical cases of all trade disputes
from 1995 until now are still present, the particular experience of the GATT and the
WTO dispute over trade deals with anti-dumping, countervailing duties and safeguard
actions, and also covers certain kinds of measures, such as subsidies, technical barriers

. . 2
to trade, government procurement, investment measures, and intellectual property.>®

*¥ Carmen Otero Garcia- Castrillon, ‘Private parties under the present WTO (bilateralist) competition

regime’ (2001) Journal of World Trade Law 35(1), page 99

88 Article XXIII of the GATT, for the discussion of these articles; see An overview of the dispute settlement
regime in the General Agreement of Trade Tariffs above.

¥ The objectives and the purpose of the WTO dispute settlement system is to settle a dispute between
members of the WTO as Article 23.1 of the DSU states that ‘When members seek the redress of a
violation of obligations or other nullification or impairment of benefits under the covered agreements or
an impediment to the attainment of any objective of the covered agreements, they shall have recourse to,
and abide by, the rules and procedures of this understanding’

*® The Multilateral Trade Agreements include with the Multilateral Agreements on trade in Goods, the
General Agreement on Trade in Services (GATS), the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS), the DSU, and the Trade Policy Review Mechanism are covered in the annex and
integral parts of the WTO Agreement. Legal texts of the WTO Agreements read more;
https://www.wto.org/english/docs_e/legal_e/final_e.htm

91 Read, above 529, page 15

> bid, pagel5
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The WTO dispute settlement mechanism and GATT have helped resolve many
trade dispute cases between governments. The dispute settlement system of the WTO is
a central element in providing security and predictability to the multilateral trading

593

system.”” Furthermore, the dispute settlement system serves to preserve the rights and

obligations of member states under the covered agreements and to clarify the existing

» 594 595

provisions of those agreements’.””" At a global level, the Dispute Settlement Body
under the WTO is the single and most unique platform for all its members to bring
disputes into this system. The WTO’s function is performed by the dispute settlement
mechanism under the Understanding on Rules and Procedures Governing the
Settlement of Disputes, commonly referred to as the Dispute Settlement Understanding,

or nDSUn 596

The WTO sets the regulations and rules of international trade that are unified by
applying their own dispute settlement mechanism, which resembles a judicial system
and still resembles a diplomatic model and the judicial characteristics®®’ of trade dispute
settlement. It provides a common institutional framework for it to work as a forum for
multilateral trade negotiations relations among its members. The Uruguay Round
Agreements are, the WTO Agreement, the Multilateral Trade Agreements, the
Understanding on Rules and Procedures Governing the Settlement of Disputes, or DSU,
and the trade policy review mechanism. Its own DSU is closest to the system of

arbitration.>®® There is the dispute settlement body and a standing Appellate Body in

>% William J. Davey, ‘Implementation in WTO dispute settlement: introduction to the problems and

possible solutions’ (2005) RIETI Discussion paper series 05-E-013, page 1

394 DSU, art. 3(2). Regard, Article 1.1 of the DSU, claims under the WTO agreements are the only claims
that can be brought before panels and the Appellate Body. While, the Article 3.2 of the DSU purposes that
the intention of the dispute settlement system is to clarify the existing provisions of those agreements in
accordance with customary rules of international of public international law. Read more, Elnor Lissel,
‘Waiwing rights under the dispute settlement understanding (DSU) using clauses on regional safeguard
measures as an example’,(2012) Lund University Faculty of Law http://www.etsg.org/
ETSG2012/Programme/Papers/233.pdf

>* The DSB basically the WTO General Council, meeting in dispute settlement mode with its own
chairperson. It has met regularly to carry out its functions.

>% The Marrakesh Agreement establishing the WTO, art 3(3)

Yasuhei Taniguchi, ‘WTO Dispute resolution as arbitration’ (2010) 3(1) Contemp. ASIA Arb. J,1

Ibid, pages1-2
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order to help the parties hear appeals on every issue. Recommendations are made by
the Panels or the Appellate Body in order to resolve trade disputes between WTO
members. Moreover, the Panels have a duty to make a Panel Report and to develop
legal interpretations.”® However, the Panels and the Appellate Body are not organised
as independent decision-makers like the courts, but the Dispute Settlement Body (DSB)
consists of the entire body of WTO member states as subordinate to it. The major aim of
the Uruguay Round negotiations is to correct the weaknesses in the prior GATT system,
and it has been described as an increasingly legalised and judicialised system for settling
international trade disputes. The transformation of the nature of the system is the most
significant change in the GATT Dispute Settlement System and the WTO Dispute
Settlement system. The WTO can be more clearly explained as an increasingly legalised

%0 New rules-based

and judicial system for international trade dispute settlement.
dispute resolutions were created to introduce the dispute settlement process, and
parties can also submit their disputes to neutral third party panels to ask for an
appellate review, and this is capable of being adopted by WTO members. However, the
integration and the enforcement system of all the Uruguay Round agreements are

attempts to strengthen the GATT’s dispute settlement provisions.®™

The reason for using the WTO rules of Dispute Settlement is because it only
works if the WTO dispute settlement system is committed to protecting procedural
fairness. The WTO trading system operates more impartially and equitably, and their
interpretation by the panels and the appellate body appeal to justice as fairness, and
responds to both developed and developing countries.®® The terms of the consultations

describe the process of attempting to settle a dispute amicably. There is no right under

% Arie Reich, “From Diplomacy to Law: The Juridicisation of International Trade Relations” (1996/97) 17

Nw.J.International Law and Business, page 775

%% Michael Ewing-Chow, Alex W. S. Goh and Akshay Kolse Patil, ‘Are Asian WTO members using the WTO
DSU effectively?’ (2013) 16(3) Journal of International Economic Law, page 669

% jeffrey Kaplan, ‘ ASEAN’s rubicon: a dispute settlement for FTA’ (1996) 14 UCLA OAC. BASIN L.J.,
http://escholarship.org/uc/item/8635n2c5 accessed 1 March 2014

%2 valerie Hughes, ‘The WTO dispute settlement system: past, present and future’ (2013) RIETI accessed
21 March 2016 http://www.rieti.go.jp/en/events/bbl/13103101.htm! and Lists of WTO disputes cases
visit: https://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm
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the DSU in WTO law that requires consultations. A jurisdiction of the consultations
process, by allowing for an intrusive Panel review of the consultations, could bring more
equality into the relations between WTO members, but it would diminish the potential
for reaching amicable solutions to disputes. Additionally, it would increase the resources
devoted to litigation. The arrangement is patterned on the dispute settlement system of
the WTO. All of the above falls under the central administration of the Dispute
Settlement Body. The WTO and Regional Trade Dispute systems are distinguished as a
result of their confidential nature. The panel and appellate body reports are not binding
awards, which mean they will have to be adapted by a political body in order to approve
of their judgments.®®® Moreover, the WTO dispute resolution system is a more unified
and obligation-based system. The members trust that a GATT agreement brings benefits

exclusively to WTQO’s DSM.

Indeed, DSU®® is the most significant achievement of the Uruguay Round
negotiations which consisted of Annex 2 of the WTO Agreement, which sets out the
rules and procedures of the dispute settlement mechanism in the WTO. It consists of 27
articles and 4 appendices. The DSU constitutes as a central pillar of the WTO system.
The new WTO principles were re-established to increase the reliability of the integration

of the member states into the WTO conflict resolution process.®®

The DSU replaces the previous framework for dispute settlement in the

international trading system under Articles XXII and XXIIl of the GATT.%%

Therefore, the
WTO DSU system is a means to settle trade disputes between Members by means of
bilateral consultations and mediation in the first instance. It is a new regime built upon

the GATT Articles XXII and XXIII to provide security and predictability to the multilateral

%93 Chin Lim, ‘East Asia’s engagement with cosmopolitan ideals under its trade treaty dispute provisions’

(2011) 56(4) McGill law journal, page 829

604 Understanding on Rules and Procedures governing the settlement of disputes, see WTO Secretariat,
the WTO dispute settlement procedures: A collective of the relevant legal text website
https://www.wto.org/english/tratop_e/dispu_e/dsu_e.htm

605Specht, above 507, page 77

More information of Article XXIl and Article XXIIl, see An overview of the dispute settlement regime in
the General Agreement of Trade Tariffs above
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trading system. The new WTO principles were re-established to increase the reliability of

the member states and their integration into the WTO conflict resolution process.®®’

3.4.2.2 Effectiveness

Unlike the GATT, which was purely an agreement, the WTO was established as
an integrated organisation which covers a wider range of trade, including Goods,
Services and Intellectual Property. Many aspects of the WTO dispute settlement
procedure were newly introduced by changing both the structure of the dispute
settlement bodies and the procedure through which new methods of resolving disputes
are settled. The theories of GATT and the WTO both emphasise the role of dispute
settlement at the multilateral liberalisation sustainable level. The reason why the GATT
was reformed and was transformed into the WTO was because the number of uses®®® by
certain powerful member states, such as, the United States, Canada and the United
Kingdom, France and Germany, had increased, and the failure of the GATT’s legalistic
approach was clearly not sufficiently responsive to these powerful states.®” The WTO
system is based on rules rather than on power. Decisions in the WTO are made by
consensus. All WTO members have exactly the same right to seek redress if one of their

1 . . .
®1% That means rich and poor countries alike

trading partners is breaching WTO rules.
have an equal right to challenge each other in the WTQO's dispute settlement procedures.
Thus, the mechanism protects weaker WTO members against arbitrary or unilateral

action by the strongest members.®*

607 Specht, above 507, page 77

The 148 members of the WTO show the credibility of the WTO has potential frequency to settle trade
dispute.
609 Schneider, above 454, page 732
Rafael Leal-Arcas, ‘Comparative analysis of NAFTA’s Chapter 20 and the WTQ’s Dispute Settlement
Understanding’ (2011) Transnational dispute management 8(3), page 4
I;ltltps://papers.ssrn.com/sol3/papers.cfm?abstract_id=1969827 accessed 12 January 2017

Ibid, page 4
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The credibility of the WTO as a functioning international organisation essentially
depends on ensuring the effectiveness of its dispute settlement function. One sign of
the effectiveness of the WTO can be seen in the recent trends that the member states

have adopted under the WTO.®"

The DSU sets out a dispute settlement system
characterised by compulsory jurisdiction with a short time frame, and an appellate

. . 1
review process and enforcement mechanism.%*3

When disputes arise, the WTO system helps resolve these peacefully and
constructively, which has been very effective in resolution of trade disputes. In its first
seventeen years, the WTO DSU has seen 452 requests for consultations.® These
requests resulted in 167 Panel Reports and 103 Appellate Body Reports. In nearly fifty
years, from 1948 to 1994, a total of 432 complaints were filed under the GATT dispute
resolution system, the DSB’s predecessor, an average of 9.2 disputes a year. By contrast,
approximately the same number, i.e. 424 disputes, have been brought to the new and
improved DSB since it began operating in 1995, an average of approximately 27.4

615

disputes per year.””> The high volume of cases certainly indicates that states are using

and want to use the WTO system to resolve disputes. The WTO dispute settlement

system has been used frequently and with great success, as noted by David Jacyk.®*®

The effectiveness of the WTO dispute settlement system can be seen in five
areas. The WTO is actually solving disputes through developments both in reconciliation

of trade and non-trade. Moreover, the balanced legislative and judicial functions have

612 Katselas, above 445, pages 6-7

Peter Van den Bossche and Werner Zdouc, The law and policy of the world trade organisation: text,

cases and materials (3th ed.) (Cambridge University Press 2013), page 45
614

613

A list of all WTO disputes and their current status is available at
https://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm
> A list of all WTO disputes and their current status is available at
https://www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm. Read more Marc Busch and Eric
Reinhardt, ‘the evolution of GATT and WTO dispute settlement’

http://faculty.georgetown.edu/mlb66/TPR2003_Busch_Reinhardt.pdf

*1® David Jacyk, ‘The integration of Article 25 Arbitration in WTO dispute settlement: the past, present and
future’ (2008) AUSTL International Law Journal, pages 235 and 236
http://www.austlii.edu.au/au/journals/AUIntLawJI/2008/11.pdf accessed 1 July 2016. See also, Felicity
Hammong, ‘A balancing act: using WTO dispute settlement to resolve regional trade agreement disputes’
(2002) 4(2) Trade L.& DEV, page 426
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also made the WTO organ effective, as well as the fact that the WTO DSM is fending off

17 Furthermore, the parties have

unilateralism and assuring many level playing fields.
implemented the WTO rulings, and the parties choose the WTO mechanism to settle
their disputes, which means that the parties are satisfied by the dispute outcomes from

applying the WTO regime.

The WTO'’s Dispute Settlement Understanding (DSU) evolved from the ineffective
system used under GATT for settling disagreements among members. Some scholars
agree that the new WTO dispute settlement procedure represents a step towards a
more rule-oriented system, and that it improves on the GATT dispute resolution system.
The new WTO legal system differs from its GATT predecessor in many ways. There is the
slight adaption in the institutional procedures that were made from the previous GATT
to the new WTO principles. In terms of dispute settlement, there are four major
alterations which are involved in the changes in trade disputes which have affected

firms and governments.

Firstly, all the dispute settlement procedures under GATT, and a variety of other
trade-related agreements, are brought under a single dispute resolution process which

%18 Secondly,

is overseen by an institution called the WTO Dispute Settlement body (DSB).
due to the speeding up of the WTO process, there is a strict timetable for proceedings at
the WTO. Thirdly, there is a right to a panel, a new automatic adoption procedure of
panel decisions through a negative consensus on the panel rules in the first instance for
processing disputes, and the automatic adoption of the Appellate Body and a review of
the legal issues by a permanently-constituted Appellate Body (AB), if a consensus is not
reached within the DSB (Dispute Settlement Body). These speedier procedures, with
stricter time limits, have brought about confidence in the DSU by delivering justice more

619

promptly. Furthermore, it is providing a rule-oriented adjudicative system with an

effective enforcement mechanism. Fourthly, the participation of non-governmental

*7 |ida, above 586, page 211

Busch and Reinhardt, above 521, pages 3-5
Busch and Reinhardt, above 521, pages 3-5

618
619

141



organisations (NGOs) helps to make dispute settlement processes more transparent and
accessible.®?® Moreover, Eric White, the EU’s chief legal advisor on trade matters, goes
further: he claims that The WTO Dispute Settlement System is a remarkable
achievement. The WTO has succeeded in creating a frequently used compulsory dispute
settlement system producing binding results that can be enforced. Nowhere else in

international law are all these characteristics combined.®*

Table 3.1 presents the WTO dispute settlement mechanisms under multilateral trading systems622

DSMs World Trade Organisation

Coverage Trade in Goods, Trade in Services, Intellectual Properties
Who can initiate? Members

How do they initiate? Compulsory

Interpretation Panel and Appellate Body

Enforcement: Who monitors? Collective and Surveillance

Enforcement: How enforced? Compensation or Retaliation, full implementation Preferred

%% |ida, above 483, pages 207-210

Read, above 529, page 2

Table 1 shows the features of the major dispute settlement in the WTO under the multilateral
integrations. See, Fujio Kawashima, ‘Judicialisation of the dispute settlement mechanisms in Asian
economic integrations?: exceptation, reality and ways forward’ (2011), page 7 www?2.gsid.nagoya-
u.ac.jp/blog/anda/publications/files/2011/08/8-kawashima.pdf accessed 12 July 2016
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Elow Chart of the Dispute Scttiement Process
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Flowchart 3.1 shows: Flow chart of the WTO Dispute Settlement Process®*®

Refer to the flow chart of the dispute settlement process under the WTO, table

3.2 will summarise the time periods within the dispute settlement mechanism.

%23 This timeframe is approximate and was constructed as follows: consultations (60 days — 2 months);

panel establishment (30 days — 1 month); panel report (9 months); appeal (45 days — 1.5 months);
appellate report (90 days — 3 months); adoption (15 days — 0.5 month); and reasonable period of time (9
months), for a total of 26 months, or two years and two months.
https://www.wto.org/english/thewto_e/whatis_e/tif_e/disp2_e.htm
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Table 3.2 provides a summary of time periods within the WTO dispute settlement mechanism.**

Time scale Actions
60 days Consultations, mediation, etc.
45 days Establishment of panel and appointment of members
6 months Panel presents its final report to parties
3 weeks Panel presents its final report to WTO members
60 days Dispute Settlement Body (DSB) adopts report (in the

absence of appeal)

Total = 1 year If no appeal

60 to 90 days Appellate review report

30 days DSB adopts the Appellate review
Total = 1 year and 3 months If a party appeals

3.4.2.3 The process of the WTO dispute settlement system

There are four phases to dispute settlement: consultations, the panel process,
the appeal and the surveillance of implementation. The following subsections will

elaborate on these four.

a) Consultation

The pattern of the WTQO’s DSM mandates consultation, which is a first attempt at

625

finding a solution, is as follows.”” This process is an attempt to obtain a satisfactory

% Source: Understanding the WTO: settling disputes https://www.wto.org/english/thewto_e

/whatis_e/tif_e/disp1_e.htm
2 The specific guidelines and timetable for consultations to take place are provided in Article 4 of the
DSU
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adjustment of the matter. The consultation stage is a confidential process among the

%26 The consultation begins the dispute resolution process, with a written

parties.
request being submitted to the Dispute Settlement Body (DSB) stating the reasons for

the request, an identification of the trade measures at issue, and a statement of the

627 628

legal basis for the complaint.””"After a WTO member requests a consultation, the DSB
must be notified of the request to the DSB®*°, the time frame requires ten days from the
receipt of a request to the response of the WTO. The consultation extends to a 60-day
period, with a maximum of 30 days to enter into consultations, and a minimum of 60

630

days to engage in the consultations. However, there are some exceptional

circumstances to provide longer time frames which may apply in cases for developing

%31 Members of the WTO must attempt to negotiate in good faith

country defendants.
and manage the consultations in a confidential way at any time within the process of
conciliation or mediation, and to reach a mutually satisfactory solution to the disputes;
they are encouraged to reach a solution subject to their satisfying the need for
consistency with the WTO rules. The solution must be consistent with the WTO

2
Agreements.63

The primary objective of the WTO DSU system is to settle trade disputes
between members by means of bilateral consultations and mediation in the first
instance. The goal of the consultation stage is to enable the disputing parties to

understand the relations between the factual situation and the legal claims in respect of

26 psu, art 4

DSU, art 4.4

For the operation of the DSB, see DSU, art.2

Refer to Article IV.3 of the WTO agreement shows that the DSB is identical with the General Council.
The General Council shall convene as appropriate to discharge the responsibilities of the DSB provided for
in the DSU. The DSB have its own chairman and shall establish such rules of procedure, as it deems
necessary for the fulfillment of those responsibilities. Current, Roberto Azevedo is the sixth Director-
General of the WTO from 2013-2017 and The WTO members agreed by consensus to extend Roberto as
Director-General for a second four-year term, starting on 1% September 2017. See,
https://www.wto.org/english/thewto_e/dg_e/dg_e.htm

*%Dsu, art 4(3), 4(7)

DSU, art 12.10

A member-country may request consultations when it considers another member-country to have
‘infringed upon the obligations assumed under a Covered Agreement’ Jeffrey A. Kaplan, ASEAN’s Rubicon:
a dispute settlement mechanism for AFTA’ (1996) UCLA Pacific Basin law journal 14(2)
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the dispute. Many trade disputes never go any further than the consultation stage,
particularly, given that WTO members are under an obligation to resolve their disputes
by this means. As is stated in Article 3.4 of the DSU, ‘any recommendations or rulings
made by the Dispute Settlement Body (DSB) should be aimed at achieving a satisfactory
settlement according to the rights and obligations under the DSU and covered

) 633

agreement’. Furthermore, the provisions permit third parties, including other

member countries and the WTO Secretariat, to mediate in a dispute and to take part in
the consultations. Third parties with a ‘substantial trade interest’®** in a dispute can also
engage in the consultation process subject to the agreement of the respondent.®® If a
member does not meet one or more of these deadlines, a plaintiff may request the

636

establishment of a panel immediately.””” In practice, many parties to disputes often take

considerably longer over the consultations than the minimum of 60 days.®*’

Moreover, the parties to a dispute may also make use of arbitration®*® as an
alternative method. The use of arbitration is by mutual agreement between the parties
to a dispute, and it is used to facilitate a solution concerning issues that are clearly

defined by both parties; ®*

a third party can become one of the parties to the
arbitration upon the agreement of the parties that are having recourse to arbitration.®*
The outcome of the arbitration must be WTO-compatible and any award ®* for
nullification or impairment is binding on the parties. Other diplomatic solutions which

receive a gloss in the DSU are Good Offices, Conciliation and Mediation.®** Unlike

33 Dsu, art 3.4

If the third party is not allowed to join the consultations, it may request its own consultations, as states
in Article 4.11 of the DSU
63° Robert Read, ‘Dispute Settlement, Compensation & Retaliation under the WTO’ in William A Kerr and
James D Gaisford(eds), Handbook on international trade policy (Edward Elgar Publishing 2007), page 5
*°Dsu, art. 4.7.
Read, above 635, pages 5-6
The principal alternative to a dispute panel is arbitration, the procedures for which are outlined in
Article 25 of the DSU.
639 DSU, art 25 paral
DSU, art 25 para 3
*! ‘Arbitration awards shall be notified to the dispute settlement body and the council or committee of
ggy relevant agreement where any member may raise any point relating thereto’ Art 25 para 3

DSU, art. 5.
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consultation, in which ‘a complainant has the power to force a respondent to reply and
consult or face a panel’, good offices, conciliation and mediation ‘are undertaken
voluntarily if the parties to the dispute so agree’.®*”®* No requirements on the form, time,
or procedure for them exist.*** Any party may initiate or terminate them at any time.**
If the parties to the dispute jointly consider that the good offices, conciliation or
mediation process has failed to settle the dispute, the complaining party may request
the formation of a panel. In the WTO, the consultation stage is prominent. This means
the parties to the dispute are mandatorily obliged to negotiate before requesting the
establishment of a panel, unlike good offices, conciliation and mediation which are
optional. In particular, disputants may agree to continue these diplomatic solutions
during the panel process, and the Director-General may offer each of these resolution

systems to the disputants.®*®

b) Panels

As mentioned earlier, the DSU replaces the previous GATT dispute settlement
mechanism. The DSU sets out the procedure, the rules, and the timetable in each stage
of the dispute processes, which helps make the dispute settlement mechanism more
transparent and predictable. This panel stage is only adopted after the failure of the
consultation or mediation process, so that a plaintiff may have recourse to the formal
dispute provisions. The judicialisation of the GATT/WTO dispute settlement procedures
is also characterised by an increasing legal mandate through a WTO panel, in which

WTO members may seek proper enforcement of the covered agreement.®*’ The WTO

643 DSU, art 5 paral

DSU, art5 paral

DSU, art 5 para 3

DSU, art. 5(5), (6)

Bernhard Zangal, ‘Judicialisation Matters! A Comparison of Dispute Settlement under GATT and the
WTOQ’ (2008) 52(4) Oxford Journal international studies quarterly, page 825
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1648

dispute system acts as a ‘Law Court.””™ Panels are the quasi-judicial bodies in charge of

adjudicating disputes between members.®*

Before a panel, prior to the initiation of the dispute settlement process, a
consultation between the parties must occur. The functions of WTO Secretariat
researchers include stating the practices under the existing rules, and they assist with
the dispute settlement process by helping to form ad hoc panels under the WTO DSU

k.2°° Panel requests must be formulated in

and assist panels in carrying out their wor
writing. Panels are in charge of adjudicating disputes between member states in the first
instance. In the panel process of the DSU, parties write requests setting out the scope of
the consultations, the issue measures are the subject of the complainant, and the legal

%1 The DSU system permits a

basis for the complaint issues to begin the panel process.
WTO member that is not a complainant or respondent and which has a substantial
interest in a case to participate as a third party. Any third party country with a
‘substantial interest’ in a trade dispute also has a right to make submissions to and be

heard by a panel, even if they were not involved in the consultation process.®*?

The establishment of panels are set up in the event that a trade dispute is not
resolved through consultation and the complaining party or parties®® can then proceed

to make a formal request for the establishment of a dispute panel to adjudicate on the

*% Lim, above 603, page 825

%9 wto Secretariat, World Trade Organisation: a handbook on the WTO dispute settlement system
(Cambridge University Press 2004), page 21

%% Their work is depending on the nature of the cases involving trade remedies such as dumping,
subsidies, and safeguards.

1 DsU, art 6(2),7.

More than one party may join the proceedings. Third parties may make legal submissions in support of
a particular view or in respect of a particular point of law in a case. Third party rights may involve in the
WTO DSU, which help less developed members or any other smaller countries such as the ASEAN to
participate as claimant or respondent. The nature of the third party under the WTO can be grouped in two
functions. Firstly, third party country can attend and be heard by a panel and to make the submission
brought by the main parties. Secondly, WTO permits a third country to bring an argument in any case
WTO does not have the resources to claim itself. Locknie Hsu, ‘Application of WTO in ASEAN’ (2003)
Singapore http://www.aseanlawassociation.org/docs/w7_sing.pdf accessed 20 December 2015, p376

®>3 added that, article 9.1 provides that Where there is more than one plaintiff in a case or where several
Members file similar complaints for the establishment of a single panel ‘whenever feasible’. Co- plaintiffs
however, may request the publication of separate reports.
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dispute. The establishment of panels is usually determined at the second meeting of the
DSB where the panel request appears on the DSB’s agenda, unless the DSB decides by
consensus not to establish the panel.®®* A complainant may ask the DSB body to
establish a panel to decide the dispute in only five situations. The first situation is where
the party to which the request for consultations is made does not reply within ten days

655

after the date of receiving the request for consultations.”” The second situation is

where the party to which the request of consultations is made in good faith does not

®5¢ The third situation is where

respond within 30 days after the date of receipt.
consultations fail to settle the dispute within 60 days after the date of receipt.®*’ The
fourth situation is where the consulting parties jointly consider during the 60 days
period that the consultations have failed to settle the dispute.®® Finally, in cases of
urgency, where the member to which the request of consultations is made does not
enter into consultations within 10 days after the date of receipt, or where consultations
have failed to settle the dispute within 20 days after the date of receipt.®® The
establishment of panels should take place no earlier than 60 days after the receipt of

%0 Such a request must be submitted in writing to the

the request for consultation.
Chair of the Dispute Settlement Body (DSB) and the content of the request must state
briefly and clearly the grounds for the complaint. The formal request document is then
circulated to all WTO members in order to inform the respondent together with any
interested third parties®®’ who want to attend in the dispute. The content of the request
is also included on the agenda for the next meeting of the DSB, as well as the defining

and limiting of the dispute and the extent of the panel’s jurisdiction.®®? Participation in

panel procedures as a third party requires the DSB to be notified, in practice, within 10

*Dsu, art 6.1

DSU, art 4.3

DSU, art 4.3

DSU art 4.7

DSU art 4.7

Read, above 529 and DSU art 4.8

DSU, art 4.7

Any third parties may then make their own submissions. These tend to be shorter commentaries on
specific aspects of a case. This is followed by a closed oral hearing involving all of the parties after which
the parties exchange written rebuttals to each other’s legal arguments.

*2Dsu, art 7.1
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days of the establishment of a panel. In the event of the nullification or impairment of

their benefits, third parties may also have recourse to the DSU.%®3

The functions and procedures of WTO dispute panels are laid out in Articles 7, 8
and 11 to 15 of the DSU. The DSU Article 11 sets out that the function of the panel is to
make an objective assessment of the matter before it, including an objective assessment
of the facts of the case and of the applicability of legal issues in order to assess their
conformity with the relevant covered agreements invoked by the complainant.®®* The
panels are thus required to investigate the evidence in the context of the relevant
provisions of the WTO agreements cited by the parties of a dispute. They then make
recommendations or rulings to the DSB with regard to the relevant WTO agreements. It
is the normal function of a judge in a court of law. The principle function of WTO panels

is to assist the DSB, as with their predecessor, i.e. GATT.®®

The first stage of the panel
process closely resembles the old GATT system. The working procedures of the DSB
dictate that the panels must meet in closed sessions; the deliberations are confidential

and the public can have no access to the panel process.

After the panel is established by the DSB, it is necessary to select the three
individuals who will serve as panellists, but in certain cases, there can be five.®%®
Although an insistent complainant can ensure the composition of a panel within 30 days
of its establishment, panel composition takes more time than this in almost all cases.

Typically, panel positions®®’ are open to both governmental and non-governmental

663 Read, above 635, page 497-500

DSU, art 11

The principle of WTO panels, as with the predecessor GATT panels is the successor to the GATT council
or Committee, in discharging its responsibility read more Curtis Reitz, ‘Enforcement of the General
Agreement on Tariffs and Trade’, (1996) 17 university of Philadelphia Journal of international economic
law, pages 555-560

%% |f the parties cannot agree on the identity of the panelists within 20 days of the panel’s establishment,
any party to the dispute may request the WTO Director-General to appoint the panel art. 8.7. On panelists
generally, see DSU, art.8.

*7 panelists are current or former government trade officials, although academics and practitioners
sometimes are selected to serve as panelists.
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668

individuals chosen from a roster of names kept by the Secretariat.”™ This means that

the panellists are well qualified, independent and non-attributable, as stated in the

669

Rules of Conduct section Il par 1. Importantly, there is no permanent panel in

existence in the WTO; a different panel is composed for each dispute, as a result of this,

%70 |f an agreement on the selection of the

they are normally selected on an ad hoc basis.
panellists cannot be reached, either disputing party can ask the Director-General of the
WTO to choose them, which must be done within 10 days of the request.®’* In disputes
involving developing countries, at least one panellist from a developing country shall be

included if the developing country members so request.®’?

Panellists are required to possess expertise appropriate to a case, but they may
not be citizens of the parties or third parties to a dispute. Moreover, the nominated
panellists are required to disclose any information that they may have through the
whole procedure which may affect their independence in rendering decisions.®”® A Lack

of transparency has been a big defect in the WTO for a long time.

The Secretariat proposes panellist nominations, which the disputants may

4 1n a dispute involving both developing and

challenge for compelling reasons.
developed members, at least one panellist must be from a developing nation.®”> The
procedures for the dispute panels are set out in Appendix 3 of the DSU, including a
proposed timetable for panel deliberations, and it ends within six months of a request

for the panel process, but it may extend to a maximum of nine months if a panel

% Dsu, art 8.4

The panelists are subject to Rules of Conduct, they are required to ‘ be independent and impartial,
shall avoid direct or indirect conflicts of interest and shall respect the confidentiality of proceedings of
bodies pursuant to the dispute settlement mechanism, so that through the observance of such standards

of conduct the integrity and impartiality of the mechanism are preserved’ see, section Il par 1
670

669

WTO Secretariat, World Trade Organisation: a handbook on the WTO dispute settlement system
(Cambridge University Press 2004), page 21

' DSU, art 8.7

DSU, art 8.10

Rules of Conduct section VI par 2

DSU, art 8.6

DSU, art 8(10)
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requests additional time to prepare its report and conduct its examination.””” In general,

most dispute cases undertake the panel process for up to twelve months from the

establishment of a panel to the publication of its report.®”’

c) The Appellate Body

The appellate process commences when a disputant notifies the Dispute
Settlement Body of its desire to appeal the panel report. The establishment of the
Appellate Body (AB) has strengthened the dispute settlement process of the WTO,
which is a standing body to hear appeals from panel decisions.®”® This appeal procedure

in the WTO ensures the legality, fairness and capacity of the expert panels and the

679

Appellate Body — to continue with high quality and timely outcomes®” The Appellate

Body (AB) hears appeals only from a party to a dispute, which does not include a third

680

party. This process has sixty days™ " after the publication of a Final report to complete

%81 An additional thirty days may be requested by the Appellate

the appeal process.
Body for it to produce its report.®® Respondents and plaintiffs may appeal against the
findings of a dispute panel with respect to the case in question. It is not unusual for
parties to request clarification or reinterpretation of particular legal points with respect
to their broader implications for future cases. The function of the Appellate Body
requires that it has the power to modify or reverse the findings and recommendations

683

of a Panel Report following procedural rules.” The Appellate Body shall consider only

issues of law covered in the panel report and legal interpretations developed by the

76 Dsu, art 12(8),(9)

DSU, art 12(12)

See WTO website in Appellate procedures at https://www.wto.org/english/tratop_e/
dispu_e/ab_procedures_e.htm
79 Jonathan T. Fried, ‘2013 in WTO dispute settlement’ (2013) see, WTO website at
https://www.wto.org/english/tratop_e/dispu_e/jfried_13_e.htm accessed 1 March 2017
*%n some case, Appellate Body reports have almost always the 90 days deadline.
DSU, art 17(4),(5)
DSU, art 17(5)
Garbrielle Marceau and Julian Wyatt, ‘Dispute settlement regimes intermingled: regional trade
agreements and the WTO’ (2010) 1(1) Journal of international dispute settlement, page 67
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panel.®®* In the dispute settlement department, the Appellate body is permanent, unlike

%85 The DSB appoints the members by consensus.®® The appeal is to the WTO

panels.
Appellate Body, which consists of seven individuals (who do not belong to any
government institution), three of whom shall serve on any one case®®’, with a
membership of recognised authorities in the relevant fields of law, and with
demonstrated expertise in law, international trade and the subjects covered in other
WTO agreements who are appointed by the DSB for four-year terms with the possibility
of reappoint to one additional term®®, and who shall not be affiliated with any

689

government. The appellate proceedings shall be confidential and its report

anonymous.69°

The AB decisions, as well as the decisions of the dispute resolution panels (if the
parties elect not to appeal), are formally binding under international law on the
signatory states unless all the states (including the winner of the cases) vote

. 1
‘unanimously’ to overrule them.®

Decisions made by the Appellate Body may uphold, modify or reverse the legal

692

findings and conclusion of the panels.””” The DSB and the parties shall accept the report

by the Appellate Body without any amendments within thirty days of its circulation to

the members, unless a consensus of the members revokes the report.®®

684 DSU, art 17 para 6

%85 wTo Secretariat, World Trade Organisation: a handbook on the WTO dispute settlement system
(Cambridge University Press 2004), page 22

**°Dsu, art 17.2

DSU, art 17 paral

DSU, art 17(1),(2),(3)

DSU, art 17 para 3

DSU, art 17 para 10

Wang, above 462, page 3

DSU, art 17 para 13

DSU, art 17(14)
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d) Private parties’ rights

The lack of direct applicability between the WTO dispute settlement system and
private parties’ causes fundamental problems in the WTO system.®** Private parties may
not be able to bring complaints directly to the WTO DS system, only the member
governments of the WTO are allowed to initiate and participate in disputes, either as
parties to the dispute or as third parties to the dispute. Even if the private parties are
aggrieved with the WTQO’s inconsistent measures of other WTO members, the private
parties have to ask their own government to raise complaints on their behalf. However,
the WTO mechanism does not set the function properly to bring a WTO complaint on

%95 According to the international

their behalf in line with private parties’ requests.
adjudication regime under the WTO, private actors (as exporters or importers) or
companies, do not have any granted right directly to obtain access to the WTO dispute
settlement system, even though they may be the ones who are most directly and
adversely affected by measures that violated the WTO agreement. It follows then, that
the WTO Secretariat, observer countries, regional or local governments, as well as non-

governmental organisations, have no standing to initiate dispute proceedings regardless

of whether they may have a general interest in a particular matter.®®

e) Decisions and the adoption of decisions

A panel then drafts the report outlining the arguments of each party and
summarises all the factual and legal arguments which are then circulated to the parties
for comments and corrections. Again, the parties are permitted to make comments,
request corrections, and ask the panel to review specific points. These amendments and
elaborations are then incorporated to produce a Final Panel Report. When the process is

finished, the panel reports are circulated to all WTO members and become public

694 Dukgeun Ahn, ‘WTO dispute settlements in East Asia’ in Takatoshi Ito and Andrew K. Rose,

International Trade in East Asia (University of Chicago Press 2003), page 320
695 .
Ibid, page 320

%% The Settlement System of DSU, see at https://www.wto.org/english/tratop_e/dispu_e/dsu_e.htm
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documents. After the panel has completed its deliberations regarding the facts and
arguments phase, the panel issues an "interim report", which contains its findings and
recommendations. The parties are allowed to comment on some aspects of the interim
report. After their comments have been received, the panel then issues its final report.
Under the DSU, the reports issued by a panel and the Appellate Body, in order to be

697

binding, they must be adopted by the DSB.””’ Similar to the decision to establish panels,

unless all DSB parties by consensus agree not to adopt the report, it will be adopted.®*®
The final panel report and its recommendations have no standing until it is adopted at a

699

meeting of the DSB”””, unless a party to the dispute formally notifies the DSB of its

decision to appeal to the WTO Appellate Body, or the DSB decides by consensus not to

adopt the report.”®

In the case of appeals, Appellate Body reports have no binding effect on the
parties to the disputes unless and until the contracting parties adopt them. A final
report issued by a panel or by the Appellate Body is submitted to the DSB to be adopted
or rejected.”®® This so-called ‘negative consensus’’® rule means that the DSB has been
equipped to facilitate the adoption of reports, and this has overcome the problem
encountered in the GATT processes. The negative consensus rule is a fundamental
change from the GATT dispute settlement system, where a positive consensus was

needed to adopt a panel report, thus permitting a dissatisfied losing party to block any

697 Felicity Hommong, ‘A balancing act: using WTO dispute settlement to resolve regional trade agreement

disputes’ (2002) Trade L.& DEV 4(2), page 440

*¥Dsu, art 17.14

Now, the panel report is automatically adopted at the Dispute Settlement Body (DSB) meeting and
placed on agenda

7% The final report is referred to the DSB for formal adoption, which is to take place within 60 days unless
there is a consensus not to adopt the report or an appeal of the report to the WTO Appellate Body. DSU,
art 16(4)

' DSy, art 17.4

The negative, inverted or reversed consensus means ‘in order to reject a report of a panel or of the
appellate body, all DSB members including those who agree with and have an interest in its finding as well
as the winning party have to agree. Read more Kim Van Der Borght, ‘Book review and Note: Dispute
Settlement in the WTQ’, (2009) 94 American Journal of international law 427, note 16 Moreover, the
negative consensus means that the implementation of panel finding can no longer be blocked by
respondents. Read more Robert Read, ‘Dispute settlement, compensation and retaliation under the WTO’
in William Kerr and James Gaisford (eds), Handbook on international trade policy (Edward Elgar publishing
2007) Chapter 45
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action taken by the dispute settlement process at any stage. As long as one member
wants the report adopted, it will be adopted. This rule is considered to make the process

"% The DSB has a duty to adopt a panel report in every case unless

virtually automatic.
there is a consensus presented by all member states against such adoption. To date, the
DSB has adopted all the panel and Appellate Body reports that have been submitted to

it.

f) The enforceability of decisions

Once the panel decision, or that of an Appellate Body, has been adopted by the
DSB, the dispute panel issues recommendations with suggestions which become binding
on the parties to a dispute and on how the losing party is to bring its trade regime into
compliance with the WTO rules. The DSU sets out procedures for implementing the
recommendations of the Dispute Settlement Body along with authorisation for
compensation and the suspension of concessions.’® The losing party is given a

'7%% +0 implement the panel’s recommendations and rulings as

‘reasonable period of time
well as to bring inconsistent measures into conformity with its obligations under the
WTO. If the losing party fails to do so within the determined reasonable period of time,
the complainant may request negotiations for compensation.”® In the event that there

is dissatisfaction or disagreement concerning a respondent’s compliance with the

7% Marceau and Woyatt, above 683, page 68

7% psu, art 21,22

To date, reasonable period of time, has ranged between six to fifteen months, if awarded by
arbitrators and between four to eighteen months if agreed to between the parties to the dispute
themselves, normally not exceeding 15 months from the date of adoption of the panel and Appellate
Body report. Shorter or longer timeframe depends on the particular circumstances. Read more in, Geert
De Baere and Jan Wouters (ed.), The contribution of International and supranational courts to the rule of
law (Edward Elgar Publishing 2015), page 199 and Thomas J. Dillion, The world trade organisation : A new
legal order for world trade, 16 Mich. J. Int’L L. 349 (1995) discussing the effectiveness of the WTO with a
comparison of the lack f enforcement under compliance mechanisms of the IMF or the world bank.

706 DSU, art 22 para 1
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recommendations and rulings of the DSB, a winning party can seek further recourse to

the dispute settlement procedures and a new Panel Report.”’

The DSB is involved in every aspect of the implementation process. The DSB is
responsible for the surveillance of the implementation of the adopted
recommendations and rulings, and it also has the responsibility to supervise the
implementation of the panel and Appellate Body report, which remains on the agenda
until it is resolved.’®® Under Article 21, Surveillance of Implementation, losing
respondents have 30 days after the adoption of a Report to inform the DSB of their
intentions regarding the implementation of the Panel or Appellate Body
recommendations. Prompt compliance with the recommendations or rulings of the DSB
is essential to ensure the effective resolution of disputes to the benefit of all

members.’®

It should be noted that in order to achieve prompt compliance, a violating
party has to begin to implement the recommendation right after the adoption of a panel

and Appellate report.

Section 3.5 Conclusion

The rapid expansion of international trade and the growth of market economies
have been major factors contributing to the increasing globalisation of the world
economy. The growth of economic transactions also increases the probability of
disputes arising between governments and/or private parties. This means that the use
of trade dispute settlement mechanisms has grown considerably. Major trade
organisations (such as the WTO and the European Union) utilise various different types
of mechanisms to resolve their disputes. These differences reflect the level of economic

integration that has been attained by the participating countries in each organisation.

"7 Dsu, art 21.5

DSU, art 2
DSU, art 21.1
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Both developed and developing countries have concluded trade agreements between
countries creating free trade areas or customs unions among themselves. The
advantage of these economic integration groupings is that they reduce or eliminate
barriers to trade. The importance of dispute settlement is a matter of settling disputes
in a timely and structured manner. It can encourage national governments to apply their
integration commitments to economic liberalisation. Furthermore, it helps to resolve
international trade conflicts by settling disputes satisfactorily through the trading
regime, which will be acceptable to the disputing parties. This chapter has analysed and
described the rules and procedures under the GATT and the WTO dispute settlement
systems. Dispute settlement under the GATT was not highly developed in the early days.
This underdeveloped dispute settlement system was a result of the vagueness of its
provisions, and the fact that the GATT was not a neutral decision-maker like the WTO.
The system of dispute settlement of the GATT contains only two articles (Article XXII and
Article XXIII) that deal directly with dispute resolution. As can be seen, the GATT dispute
settlement system could resolve disputes through diplomatic methods of conciliation,
negotiation, mediation and good offices between states to resolve trade conflicts. The
GATT was never intended to constitute an enduring legal framework. Certainly, it
worked without recourse to strict legal rulings for the resolution of trade disputes.
Although the GATT system developed quasi-rules-based dispute settlement procedures,
its effectiveness was critically undermined by the consensus requirement for
respondents, such as delays or blocks in the establishment of panels, or the adoption of
panel reports. In this manner, the WTO settlement system represents a significant

improvement upon these weaknesses in the GATT dispute settlement system.

The creation of the WTO dispute settlement understanding was an element of
the WTO Uruguay Round Agreement. The WTO dispute settlement has established a
unified and enhanced commitment to a more effective and reliable dispute resolution
mechanism covering all of the WTO agreements. The DSU rules and precedents were
initially established under the GATT system of consensus which moved from a

consensus-based procedure to utilise a rules-based judicial procedure. The WTO DSU
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created a new rules-based procedure for the settlement of disputes over trade. Panel
and Appellate Body decision-making processes have contributed to the judicial process
of the creation of this dispute settlement system. The achievements of the WTO DSU
can be seen in its success in creating a frequently used compulsory dispute settlement
system with the enforcement of its binding decisions. The Appellate Body is also a
feature of the WTO system that was not present under the GATT system that is
responsible for examining the legal errors contained in resolutions by panels. The major
innovations brought about by the DSU are covered by the establishment of a standing
Dispute Settlement Body, the establishment of a new appellate process, including the
negative consensus rule that replaces the positive consensus approach of the GATT, as
well as the adoption of panel and appellate reports and the acceptance of appellate

ruling.

As it currently stands, the DSU, therefore, represents a significant improvement
upon the previous GATT dispute settlement systems. The dispute settlement of the
WTO is the most interstate trade dispute mechanism that is currently being used. The
credibility of the WTO Dispute Settlement Understanding is reflected in the increasing
usage and the rapid growth of both the trade volume and the complexity of dispute
cases. Since its inception in 1995, over 400 trade disputes have been referred to the
WTO DSU. This statistic proves that many states have confidence in the system. The
WTO dispute settlement system has strengthened the rule of law in dealing with trade
disputes. Before turning to the development of the mechanism in the ASEAN context,
the next chapter will analyse the key procedural issues that have arisen in regional
contexts through the use of different forms of dispute settlement in the European

Union, the NAFTA, and the MERCOSUR.
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CHAPTER IV

REGIONAL TRADE ORGANISATIONS IN THE EU, NAFTA AND MERCOSUR
AS AN EXAMPLE OF DISPUTE SETTLEMENT MECHANISMS

Section 4.1 Introduction

Regional and multilateral trade agreements have become an important topic when
negotiating preferential trading areas. The creation of institutions and procedures among
the signatory members can ensure the adoption of a dispute settlement mechanism that
will be the most effective in resolving these disputes.’*° Different models of dispute
settlement provisions should be discussed at the stage of regional integration and
multilateral trade in order to find the best solutions for resolving conflicts. The purpose of
including dispute settlement systems in international trade agreements is to ‘guarantee
respect for the agreement in responding to violations and legitimate expectations under
such an agreement’.”** As mentioned in Chapter 3 above, ‘multilateralism’ refers to the
General Agreement of Trade Tariffs (GATT) and the World Trade Organisation (WTO) in
terms of multilateral trade negotiations, which attempt to promote trade liberalisation
and establish sufficient negotiating power to reduce illegal trade. The establishment of
the WTO'’s regional trade agreements (RTAs) has led to more than 40 percent of the

world’s trade now being transacted based on those agreements.”*?

‘Regionalism’ refers to ‘a violation of the non-discrimination principle in which

one member of a regional trade agreement (RTA)’*? discriminates in its trade policies in

1% Rafael Leal Arcas, ‘Comparative analysis of NAFTA’s Chapter 20 and the WTQ’s dispute settlement

understanding’ 2011 8(3) Queen Mary University of London research paper no. 94/2011, available at
http://ssrn.com/abstract=1969827 accessed 29 April 2016

" 1bid, 1

Lorand Bartels and Federico Ortino, Regional trade agreements and the WTO legal system, (Oxford
University press 2006), page 23

1 Over 150 RTAs exist. Types of regional trade agreements are: (1) Preferential Trade Area (PTA), which is
an agreement on the part of a set of countries to reduce but not eliminate trade restrictions among
themselves. (2) A Free Trade Area (FTA), which is an agreement on the part of a set of countries to
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favour of another member of the RTA and against non-members’. Regionalism and
regional integration are one of the most complex issues in the current international
arena. The European Union (EU) provides for the settlement of disputes in Europe
through its supranational court system, and the North American Free Trade Area
(NAFTA) through its arbitration panels. The Mercado Comun del Sur, also known as
MERCOSUR, is one of the most important regional economic integration processes in

the world, which has become the third-largest trading block after NAFTA and the EU.”**

As can be seen, the different types of dispute settlement mechanisms in regional
trade agreements are affected by five factors; 1) evolution over time; 2) level of
economic development; 3) regional characteristics; 4) level of integration, i.e. free trade
agreement or custom union; and 5) configuration, such as bilateral or plurilateral.”*> An
analysis of the different background elements and a comparative perspective of the
three examples of regional dispute settlement mechanisms of the EU, NAFTA and
MECOSUR may be beneficial for the ASEAN. The design of regional trade dispute
settlement regimes can provide a reference for many comparative examples to
encourage trade liberalisation and bilateral trading concepts that could be functionally
implemented in the context of the ASEAN. A study of these mechanisms will be useful
for the development of an ASEAN trade dispute settlement mechanism, as will be

explained in the next chapter.

The aim of this chapter is to illustrate the establishment and evolution of a

variety of different dispute resolution regimes applied to trade disputes based on a

eliminate trade restrictions among themselves. (3) Customs Union (CU), which is an agreement on the
part of a set of countries to eliminate trade restrictions among themselves and to adopt a common
external tariff. (4) A Common Market (CM), which is an agreement on the part of a set of countries to
eliminate trade restrictions among themselves, to adopt a common external tariff, and to allow the free
movement of labour and physical capital among member countries. To read more on regional trade
agreements see chapter 2

1% Rafael A. Porrata-Doria, ‘MERCOSUR: the common market of the twenty-first century?’ (2004) 32 (1)
Georgia journal of international and comparative law, page 2

% Claude Chase, Alan Yanovich, Jo-Ann Crawford and Pamela Ugaz, ‘Mapping of dispute settlement
mechanisms in regional trade agreements — innovative or variations on a theme?’ (2013) 2013(7) World
Trade Organisations Economic research and statistics division, page 4
https://www.wto.org/english/res_e/reser_e/ersd201307_e.htm accessed 1 May 2016
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discussion of how a regional trade organisation develops a dispute resolution
mechanism. A brief overview of the relevant procedure and structures will be provided
before making a more detailed examination of the disputes that may arise between
state parties. Furthermore, the functioning of these dispute resolution mechanisms will
be explained in this chapter, especially those involving foreign investment and some
that relate to disputes among state parties over the application and interpretation of
free trade agreements. The three selected free-trade regimes are the European Union
(EU), the North American Free Trade Agreement (NAFTA) and the Southern Common
Market or Mercado Comun del Sur (MERCOSUR).”*® After describing these three main
dispute settlement mechanisms in detail, the disputes settled under each of them will
be addressed. Some findings that relate to their strengths and weaknesses will also be
presented in this chapter, which will conclude with some reflections on emerging

conflicts based on the dispute settlement provisions in regional trade agreements.

Section 4.2 Trade dispute settlement mechanisms at the regional level
4.2.1 The European Union (EU)
4.2.2.1 Overview of the dispute settlement regime in the European Union (the EU)

The European Economic Community was developed and formed by the Treaty of

Rome in 1957’*” and merged with the European Coal and Steel Community in 1967. The

EEC developed into a Customs Union in 1968 and then to a Single Market in 1992.7*®

71 MERCOSUR has been included in this study because as is the case with ASEAN (which will be further

discussed in Chapter 5), its member states are developing countries. The experience of MERCOSUR may
prove useful for ASEAN’s own process of integration is several respects. For example, the development of
partipatory mechanisms, the solution when the organisation face with some difficulties of transferring
decision-making processes, the limited private sector participation and a lack of effective implementation
of some cooperate projects. All of these will be discussed more detail in chapter 7

" The Treaty of Rome established the European Economic Community (EEC) on 25 March 1957, see
http://ec.europa.eu/archives/emu_history/documents/treaties/rometreaty2.pdf accessed 1 January 2014
71 Rodolfo C. Severino, ‘Southeast Asia in search of an ASEAN Community Insights from the former ASEAN
Secretary-general’ (ISEAS publishing Singapore 2006), page 5
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Therefore, the EU political and economic community of 28 European countries has its

719

roots in the European Coal and Steel Community (ECSC)"~” and the European Economic

Community (ECC).”%°

The European Union was formalised in 1993 with the Maastricht
Treaty and then amended in the Treaty of Lisbon in 2009. It is important to note that the
Treaty of Maastricht created the EU and it modified the European Economic Community,
which was renamed to become ‘the European Community (the EC).” Then, the effective
passing of the Treaty of Lisbon on the 1°' December 2009 led to important amendments
to the initial Maastricht Treaty on the European Union and the EC was developed into
the European Union.”?! The European Union (EU) is the latest name for the European

Economic Community or European Community (EC).722

At the first point of its birth, the EU attempted to promote regionalism over
nationalism in Europe after the Second World War. In 1993, the Treaty of Maastricht
was the means of an effective transition from the single market to the official formation
of a common market in which all trade barriers and capital were to be removed.”*® After

the creation of the European Union, the euro was adopted as the currency in the fourth

724

level of economic integration - called a common currency.””” The EU now consists of

725

twenty-eight member countries.”” All of these achievements were made in the 15 years

after the end of the cold war.”?®

" The Treaty of Paris established the ECSC, on 18 April 1951. The ECSC dealt with regulation of coal and
steel industries. This was first step toward European integration by establishing a supranational authority
whose independent insitutitons had the power to bind its constituent member states.

7% The Treaty of Rome established the European Economic Community (EEC) on 25 March 1957. This
Treaty known as Treaty of Rome or the EC Treaty (hereinafter EU Treaty), which concerned the EEC in the
economic cooperation towards the formation of common market, see
http://ec.europa.eu/archives/emu_history/documents/treaties/rometreaty2.pdf accessed 1 January 2014
7L A citation manual for European Union Material’ (2010-2011) 34 Fordham international law journal,
page 6

"2 paul Craig and Grainne de Burca, EU Law: Text, Cases, and Materials, (6th ed) (Oxford University Press
2011), pages 3-6

7 Trade among member countries is intra-community trade which means no tariff barriers among
member countries, no quotas or other non-tariff-barriers and no equivalent barriers.

724Joaquin Roy, ‘Reflections on the Treaty of Rome and today’ EU’ (2007) Jean Monnet/Robert Schuman
paper series April 2007, page 1

"% The EU members consist of Austria, Belgium, Bulgaria, Croatia, the Republic of Cyprus, the Czech
Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania,
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The fulfiiment of one of the EU’s fundamental goals of market integration is
widely regarded as the most successful example of regional integration.”?” The success
of the European Union lies in the integration of a system of governance based on
freedom, human rights and the rule of law and democracy between European Union
members.”?® The provisions of the European Court of Justice (ECJ) can be found in
Articles 251-2810f the Treaty of the EC. Articles 251-253 focus on the Court of Justice,
Articles 254-256 are concerned with the General Court, Article 257 contains the
provisions on specialised courts which may be attached to the General Court, while the
remaining Articles relate to opinions, actions, penalties, jurisdiction and similar

2
matters.’*

The European Union’s institutions also need to be discussed before moving on to

its dispute settlement mechanism. The four main institutions are: 1) the European

731 732

Commission;”3° 2) the Council of the European Union;”** 3) the European Parliament;

733

and 4) the Court of Justice.””” The European Commission and the European Court of

Justice (ECJ) are the main organs, the purpose of which is to promote integration and

Luxembourg, Malta, the Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden and
the United Kingdom. For further information on the EU member countries, a map and the entry year visit
http://europa.eu/about-eu/countries/index_en.htm

726 Roy, ibid 724, page 2

7>’ Reuben Wong, ‘Model power or reference point? The EU and The ASEAN Charter’ Cambridge Review of
international affairs 10 Oct 2012 page 670 http://dx.doi.org/10.1080/09557571.2012.678302

728 |bid, page 670

Noted that The treaty Establishing the European Community has been renamed the ‘Treaty on the
Functioning of the Union’ (TFEU). The provision on the European Court of Justice is set out in Section 5 in
Article 251-281. The TFEU Article available on http://eur-
lex.europa.eu/resource.html?uri=cellar:2bf140bf-a3f8-4ab2-b506-
fd71826e6da6.0023.02/DOC_2&format=PDF

7 The EU Commission is the central administrative structure of the EU. It proposes EU legislation,
implements it and monitors compliance both in legislative and executive contexts. See
http://ec.europa.eu/about/index_en.htm

1 The Council of the European Union (the council) is represented the member state governments. The
roles of the council are to coordinates the economic policies of the EU member countries, to approve the
annual EU budget and to sign agreements with other countries. See
http://www.consilium.europa.eu/en/home/

32 The European Parliament has the law-making powers to debate legislation proposed by the
commission and forwarded to it by the council. It is elected by the people in each of the member states
every five years. See, http://www.europarl.europa.eu/portal/en

7 The Court of Justice is the supreme appeals court for EU law. See, http://europa.eu/about-
eu/institutions-bodies/court-justice/index_en.htm
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uphold the rule of European law. The ECJ was designed to clarify the meaning of the
treaty, enforce the treaty obligations and integrate the decisions made by the
Commission. In addition to these institutions, there are others with different roles. The
Court of Auditors and the Central European Bank are the organs concerned with
financial matters and funding. Another important body is The European Council, the
ultimate controlling authority within the EU, which sets the overall political direction

and agenda.

The European Community adopts different types of dispute settlement concepts;
for example, a judicial dispute settlement and an alternative dispute settlement, as well
as some other mechanisms, which are designed to settle disputes. The traditional
diplomatic approach to the settlement of disputes related to the implementation of the
agreement essentially relies on consultations and diplomatic negotiations; however,
legal adjudication, such as arbitration, is normally an available option which requires the

agreement of the parties.

The European Union’s Court of Justice (ECJ)"3* has the power to rule on disputes
between institutions, situations and member states about the extent of their respective
powers, and on the rights and obligations of member states and citizens under
European law.” It serves as a permanent court for the European Economic Community
(EEC), the European Coal and Steel Community (ECSC) and the European Atomic Energy
Community (EURATOM). The ECJ has a variety of functions, the first of which entails
reviewing Community acts or the inaction of Community institutions in cases brought by
member states and by EC institutions. Within this framework the jurisdiction of the ECJ

ensures that the EC law in the EC Treaty will be interpreted and applied correctly by the

7" The Court of Justice of the European Union (CJEU) is the collective name for the judicial branch of the

EU. The CJEU consists of three distinct judicial entitles, include the highest is the European Court of Justice
(ECJ). The General Court and the Civil Service Tribunal are two subordinate courts. It shall ensure that in
the interpretation and application of the treaties the law is observed. See, Elspeth Berry, Matthew
Homewood and Barbara Bogusz, EU Law: text, cases and material (2nd ed.) (Oxford University Press 2015),
page 45

7% Jean-Claude Piris and Walter Woon, Towards a Rules-Based Community: An Asean Legal Service
(Oxford University press 2015), page 115
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736 Secondly, the establishment of the ECJ is a way to

EC institutions and member states.
determine disputes among member states, including trade disputes. Thirdly, the ECJ acts
to secure that the objectives and rules of law are met and to preserve the balance
between the Community and member states. The decisions of the ECJ are based on the
legality of the Community, its legislation, the preservation of its institutional balance,
the national competences of its members, and the protection of fundamental rights.”’
Fourthly, the ECJ has been established as a permanent court to ensure the uniform
application of Community law within the framework of the preliminary questions
referred to it by the national courts, or it can appeal against a judgment made by the

Court of the First Instance (CFI).”*®

Moreover, the Advocate General also assists the
function of the ECJ, which consists of one judge from each member state, based on its
own statute and rules of procedure. Lastly, one of the powers of the ECJ is also to
provide opinions or preliminary rulings on the implementation of the articles of the

39 Furthermore, the ECJ has developed two main principles, the direct effect

treaties.
and the supremacy doctrine, through which it facilitates the enforcement of the
harmonisation of the EU legal order. It is important to note that the focus of this section
will only be the scope of jurisdiction of the ECJ in the area of trade disputes, which has

become a major aspect of the use of a ‘quasi-judicial’ approach to settle trade disputes.

738 Article 220 of EC Treaty

Ellen Vos, ‘Regional integration through dispute settlement: the European Union experience’ (2005)
Maastricht faculty of Jlaw working paper 2005(7) http://papers.ssrn.com/sol3/papers.cfm?
abstract_id=977450 accessed 1 May 2016 page 4

% Ellen Vos, ‘Regional integration through dispute settlement: the European Union experience’ (2005)
Maastricht faculty of law working paper 2005(7) http://papers.ssrn.com/sol3/papers.cfm?abstract_id
=977450 accessed 1 May 2016 page 4

7 prof. Dr. Ellen Vos adds that the ECJ may also give opinions, for example, on the compatibility of
international agreements that have to be conducted by the Community. Read more in, Ellen Vos,
‘Regional integration through dispute settlement: the European Union experience’ (2005) Maastricht
faculty of law working paper 2005(7) http://papers.ssrn.com/sol3/papers.cfm?abstract_id=977450
accessed 1 May 2016 page 4 page 8. Added that, when a national court in any case encounters a question
of community law which needs to be resolved before judgment for the case can be given, it can refer the
issue to the ECJ which in turn, will deliver an answer (preliminary ruling) to the reformed.
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4.2.1.2 European Community dispute settlement regime

a) Structure and composition

The European union court’s dispute settlement mechanism consists of two
different bodies, namely, the European Court of Justice (the ECJ) and the Court of first

instance (the CFl), each of which has its own jurisdiction in order to ensure the

740

interpretation and application of the EC Treaty.”” The members of the Court of Justice

of the European Union ’*! are the Court of Justice with one judge from each EU country

"2 the General Court with one judge from each EU country,

and 8 Advocate-Generals,
and the Civil Service Tribunal with 7 judges. These independent judicial officers are
chosen by the ‘common accord’ of member state governments from persons whose
‘independence is beyond doubt’” and who have ‘the qualifications required for the
highest judicial office in their respective jurisdiction.”** Overall, ECJ is composed of 28
judges’* and 8 Advocate-Generals.”* The governments of the member states appoint
these judges based on the joint agreement of the governments of the member states’*®
with a renewable term of six years, after which they may be reappointed for one or two

747

further periods of three years.””” This means that both the judges and Advocate-

749 Article 220 of EC Treaty

The title of the European Court of Justice, with the abbreviation ECJ, is still used in preference to CJEU.
Refer to paragraph one of article 252 of the Treaty on the Functioning of the European Union (TFEU),
the Court of Justice should seek to increase the number of Advocates General by three persons (i.e.
eleven instead of eight) Advocated-General assists the ECJ in its task. They deliver reasoned opinions in all
cases with complete impartiality and independence to assist the ECJ in making its decisions. Advocates-
General work independently of the judges. They determine the facts of the cases and investigate case law
relate to solution of the dispute. The opinions made by the Advocates-General are not binding upon the
judges issuing the final judgment. See, Ellen Vos, ‘Regional integration through dispute settlement: the
European Union experience’ (2005) Maastricht faculty of law working paper 2005(7), page 6

43 Elspeth Berry, Matthew Homewood and Barbara Bogusz, EU Law: text, cases and material (2nd ed.)
(Oxford University Press 2015), page 45

7% Article 223 of the EC Treaty (TFEU 253)

Article 222 of the EC Treaty (TFEU 252). Noted that every three years, an alternative thirteen or twelve
judges are partially replaced. Read more in Ellen Vos, ‘Regional integration through dispute settlement:
the European Union experience’ (2005) Maastricht faculty of law working paper 2005(7)
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=977450 accessed 1 May 2016 page 5

"®Article 223 of the EC Treaty (TFEU 253)

Article 223 of the EC Treaty (TFEU 253)

741
742

745

747
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Generals are replaced every three years in accordance with the conditions specified in
the Statue of the Court of Justice in order to ensure the consistency and continuing
functioning of the institution.”*® The ECJ is sub-divided into six Chambers’* in order to
cope with the workload of the Court. The court may sit as a full court in a Grand
Chamber of 13 Judges, or in Chambers of three or five judges. The Presidents of the
Chambers of five judges are elected for three years, and those of the Chambers of three

750

judges for one year.””” In most cases, the ECJ sits in smaller chambers, while the larger

. 1
ones are reserved for special ones.”

The judges are legal experts chosen from those who occupy the highest judicial
offices in their respective countries and who possess the recognised competences.”?
The duties of the Advocate-Generals are to assist the ECJ by giving their opinion on all

cases as well as to apply Community law.”?

Moreover, they deliver their judgment in
open court with complete impartiality and independent of the judge, to which it may be
added that the Advocate-Generals examine the facts of the case and investigate any

case law that is relevant to the solution of the dispute. The opinions expressed by

7%8 Koesrianti, ‘The development of the ASEAN trade dispute settlement mechanism: from diplomacy to

legalism’ A thesis submitted to the University of New South Wales (2005), page 108

7 The word of Chamber is a French word which means a division or section of the court

See, CJUE- The Court of Justice: Composition, jurisdiction and procedures (2010)
http://curia.europa.eu/jcms/upload/docs/application/pdf/2012-05/cjue_en.pdf accessed 17 March 2017
1 The larger chambers are provided for special types of cases, such as when member states or an
institution which is a partly of the litigation or to the proceedings so request, and in particularly complex
or important cases. lbid, page 1

2 Under Article 223 the EC treaty (TFEU 253) states that ‘the judges and Advocates-General of the Court
of Justice shall be chosen from persons whose independence is beyond doubt and have to pass the
qualifications required for appointment to the highest judicial officers in their respective countries. Some
member states have appointed academics as judges, whilst others have nominated existing national
judges or practicing advocates as judges of the ECJ. Currently, after a long period f only male presence,
there are now also some female judges in both the ECJ and the CFl. Read more in, Ellen Vos, ‘Regional
integration through dispute settlement: the European Union experience’ (2005) Maastricht faculty of law
working paper 2005(7), page 5

>3 An opinion expressed by an Advocated-General should be given at the end of the oral proceedings
which are related to legal issues and advice on how the case should be resolved. The task of an Advocate-
General not only provides opinions of all cases, but also has a duty to prepare opinion on the case, in
which they examine the facts of the case as well as applicable of community law.
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Advocate-Generals are not binding on the court until the judge has issued the final

judgment.”*

The Court of the First Instance is composed of 28 judges, one from each member

> The judges are appointed by the governments of the member states with a

state.
renewable term of six years.”® Unlike the ECJ, the CFI does not have a separate body of
Advocate-Generals, but any judge can be called upon to act as an Advocate-General. The
CFl can establish its own rules to apply to its service under an agreement with the ECJ.
The ECJ is assisted by the CFl in matters concerning administrative institutions and

competition law. All the cases heard at the Court of the First Instance may only be

subject to an appeal to the ECJ on questions of law.

b) Panels

A judicial panel can be created to hear and determine cases at the first instance

757

in some specific areas. According to Article 225a of the EC Treaty,””’ the decisions made

by the judicial panel should follow the rules of procedure in agreement with the ECJ and

8 The members of judicial panels are

the extent of the jurisdiction conferred upon it.
selected from independent persons who meet the criteria and have the ability to be

appointed to the judicial office.”*®

Decisions made by judicial panels can only be appealed in relation to points of

law. Furthermore, the right of appeal can be exercised on matters of fact before the

>* Ellen Vos, ‘Regional integration through dispute settlement: the European Union experience’ (2005)

Maastricht  faculty of law working paper 2005(7), page 6 http://papers.ssrn.com/
sol3/papers.cfm?abstract_id=977450 accessed 1 May 2016

7 The CIF sits in chambers of three or five judges. In certain cases, there is only a single judge and
particularly, in important cases, the CIF may also sit as a Grand Chamber of the full court. Ibid, page 7

738 Article 224 of the EC Treaty

TFEU (257)

Article 225a of the EC Treaty (TFEU255)

The qualifications of judicial panels are not as high as in the European Court.
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Court of the First Instance; however, it is not possible to appeal against its final binding

decision or any judgment made by the ECJ.

c) Private parties’ rights

Some individuals can bring a claim if the acts they are complaining of concern

them individually and specifically.”®°

The EU’s legal system also provides private actors
with the opportunity to bring cases directly before the ECJ or indirectly through their
domestic courts to challenge illegal, unfair and invalid EC administrative actions.’®* Such
rights are not given to enable private parties to challenge the regulations or
directives.”® The persons, i.e. companies, individuals, private litigants, etc., who are

affected by the decision, can make a claim based on these effects.”®®

At the national level Article 234 of the EC Treaty’® gives the power to the Court

of Justice to give a preliminary ruling’® from the National Courts of the member

766

states.”” A request can be made to the Court of Justice to give a ruling if a question has

been raised before any court of any member state and an answer to this question is

760 Philippe Sands, The International Court of justice and the European court of justice, Jacob Werksman in

Greening institutions 2009 (Taylor & Francis), page 219

®! bid, pages 219-220

7% |bid, page 220

783 The situation for the people who can bring the claims is limited only to the people who are affected by
different circumstances that make them different from all other persons.

** TFEU (267)

The ECJ shall have jurisdiction to give a preliminary rulings concerning: a) the interpretation of the
Treaties and b) the validity and interpretation of acts of the institutions, bodies, offices or agencies of the
Union. Moreover, one of the powers of the ECJ is also to give the preliminary rulings to reference from
national courts of the member states. This system gives individuals the power to raise matters before the
ECJ via reference from the national courts. For example, when a national court encounters a question of
Community law which needs to be resolved before judgment, it can refer the issue to the ECJ. The ECJ will
delivery an answer — knows as the preliminary ruling to the referred question. For the detailed discussion
see, Jean-Claude Piris and Walter Woon, Towards a rules-based community: an ASEAN legal service
integration through law: the role of law and the rule of law in ASEAN integration (Cambridge University
Press 2015), page 119 and see also, Koesrianti, above 748, page 111

7% Article 234 of the EC Treaty (Article 267 TFEU) explains that The Court of Justice shall have jurisdiction
to give preliminary ruling concerning: a) the interpretation of this Treaty; b) the validity and interpretation
of acts of the institutions of the Community and of the ECJ; c) the interpretation of the status of bodies
established by an act of the Council.
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%7 This system gives the power to individuals to raise

necessary to give a judgment.
matters before the ECJ by referring to the national courts and any preliminary ruling
rendered by the ECJ. The ECJ has the status of interpreted Community law, which the
national courts must apply to the facts of the case.’”®® Moreover, Article 230 of the EC
Treaty enables member states and Community institutions, as well as individuals, to
bring actions against any institution of the Community (the European Parliament and
the Council, the Council of the Commission and of the ECJ), when those
recommendations and opinions are intended to have a legal effect. The proceedings
must be instituted within two months of the legal effect. Then, the ECJ has the

jurisdiction to review the legality of Community acts and impose sanctions when the

Community institutions refuse to do so.”®

d) Enforcement of judgments

The EC Treaty contains different procedures for dealing with member states’
non-compliance. Three articles attempt to provide a reasoned opinion on the

770 gives the Commission the power to bring

enforcement of Community law. Article 226
a case to court when it is considered that a member state (represented by legal and
natural persons) has failed to fulfil an obligation under this Treaty. The issuing of a
‘formal notice’ is the first procedural step in the first paragraph of Article 226.”* The
Commission must provide the member state with a notice of the suspected breach and
give it the opportunity to submit its observations. Then, the Commission will deliver a

reasoned opinion on the matter and give the related State an opportunity to submit its

observations. If the state fails to comply with the opinion within the period of time

7%7 Article 234 of EC the Treaty (Article 267 TFEU)

Koesrianti, above 748, page 111

Article 230 of EC treaty (Article 263 TFEU) added that legal effects as the case may be such as two
months of the publication of the measure, or of its notification to the plaintiff, or, in the absence thereof,
of the day on which it came to the knowledge of the latter.

779 TFEU (258)

TFEU (258)
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specified by the Commission, the latter may bring an action before the Court of

. 2
Justice.”’

Member states can bring a case to court when they consider that another
member state has failed to fulfil an obligation under this Treaty so that the matter can
be referred to the Court of Justice. Moreover, a member state that considers that
another member state has failed to fulfil an obligation due to an alleged infringement
should bring the matter before the Commission. The Commission will provide a
reasoned opinion, both orally and in writing, after each of the States concerned has
been given the opportunity to submit its own case and make observations on the other
party's case. In circumstances where the Commission has not delivered an opinion
within three months of the date on which the matter was brought before it, the absence
of such an opinion shall not prevent the matter from being brought before the Court of

Justice, as is explained in Article 227 of the EC Treaty.””?

Not only can the Commission and the member states bring a case to court, but
the Court of Justice itself is required to take the necessary measures to comply with the
judgment when they find that a member state has failed to fulfil an obligation under this
Treaty. In other words, the Commission can sue a member state in the European Court
of Justice. Penalties or fines can be imposed when the related Member State fails to
take the necessary measures to comply with the Court's judgment within the time limit
specified by the Commission, as indicated in Article 228 of the EC Treaty’’* It should be
noted that monetary penalties are proposed by the Commission and decided by the
ECJ.””® The fines cannot be higher than those proposed by the Commission and the
obligation to pay shall take effect on the date set by the Court in its judgment. the ECJ

imposed a financial penalty in the case of the Commission of the European Communities

772 Alberto J. Gil Ibanez, ‘The standard administrative procedure for supervising and enforcing EC law: EC

Treaty article 226 and 228’ (2004) 68(135) Law and contemporary problems, page 136

7> TFEU (259)

TFEU (260)

Jonas Tallberg and James Mccall Smith, ‘Dispute settlement in world politics: state, supranational
prosecutors and compliance’ (2014) 20(1) European International relations, page 127
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v. Hellenic Republic, when Greece failed to fulfil its obligation under Article 228 of the EU

7% The court instructed a penalty to be paid for each day of delay in

Treaty.
implementing the measures to comply with the judgment from the day of the decision

until compliance.””’

e) Effectiveness of the EU

The European Union is a good example of a regional economic institution that
has was established to manage conflict, as is evident from the number of cases related
to dispute settlement that have been brought before the ECJ. According to statistics for
the year 2013-2014, the ECJ completed 701 cases as opposed to 595 in 2012.”78
Moreover, 713 cases were brought in 2015, representing an increase of fifteen percent
compared to 622 cases in 2014. Around 111 appeals were lodged in 2014, but this
number increased significantly to 215 in 2015. In summary, the ECJ completed 616 cases

779

in 2015 and there were 884 cases still pending.””” The high volume of cases indicates

that the ECJ sustained its productivity and efficiency.

One of the most effective ways in which the European Union actively works to
settle disputes is to force member states to resolve conflicts among themselves, which it

1 . . . .
’781 |anacion Garcia Bercero, who is a director at

calls ‘direct action’®® and supremacy.
the Directorate General for Trade of the European Commission, adds that the success of

the EU regime is based on the legally binding nature of its decisions and its strong level

78 TEEU (260)

Koesrianti, above 748, page 116

Eric Davies, ‘ Court of Justice of the European Union’ (2013) ESO information consultant, Cardiff
University, page 12

779 statistics and the number of cases brought for the Court of Justice of the European Union read more in,
http://curia.europa.eu/jcms/upload/docs/application/pdf/2016-03/cp160034en.pdf

8 The principle of EU law known as Direct effect is the first court established in the case of Van Gend en
Loos vs. Netherland in 1963

" The concept of supremacy is established in the case of Costa v ENEL in 1964.
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of compliance.”®® This contributes to a degree of implementation that makes the EU
dispute settlement mechanism an efficient system and strengthens the process of EU
economic integration. Moreover, the European Union allows states, supranational
organisations, non-governmental organisations and private parties to bring cases to the

ECJ, which ensures that its procedures are transparent.

The direct effect is that the binding rules on nations and citizens made by the ECJ
follow the principles of the EU law, which start and end at the European Court without
any appeal.”® The principle of direct effect is that EU law creates rights for individuals
that must be upheld by the national courts. In the other words, the EU has a direct
effect on the national legal systems of all its member states. On the other hand, this
direct effect can be characterised by ‘provisions, which are applicable to their nationals
and to the member states themselves’.”®* Under this doctrine, individuals can use direct

action to bring a case to their national courts and tribunals based on EU law, including

the following;

i) Proceeding for failure to fulfil obligations, infringement or enforcement procedures. The ECJ
is assighed competence to judge when it has reason to prove that a member state is failing
to fulfil its obligation under EU law, the initial proceeding can be brought by the European

.. 785
Commission.

i) Requests for a preliminary ruling. A preliminary ruling reference is made by a national court
or tribunal which needs a decision on a question of Community law before it itself can give a

judgment.

782 Ignacion Garcia Bercero ‘Dispute settlement in EU free trade agreements’ in Lorand

Bartels and Federico Ortino, regional trade agreements and the WTO legal system, Oxford University
press (2006), pages 391-393

8 |n the case of the ECJ, there is no possibility for an appeal or any other kind of judicial remedy against
its final and binding decision, stated by Ellen Vos, a Professor of European Union law.

784 Sophie Robin-Olivier, ‘The evolution of direct effect in the EU: stocktaking, problems and protections’
(2014) 12(1) Oxford University press and New York University school of law, pages 165-166
http://icon.oxfordjournals.org/content/12/1/165.full.pdf+html accesses 11 September 2016

785 Eric Davies, * Court of Justice of the European Union’ (2013) ESO information consultant, Cardiff
University, page 9
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iii) Action for annulment. In an action for annulment, the application requests review of a
measure adopted by a Community institution (regulation, directives and decisions) These
proceedings for annulment can also be used by private individuals who want the Court to

cancel a particular law because it directly and adversely affects them as individuals.”®®

iv) Failure to act- the Treaty requires the European Parliament, the Council and the
Commissions to make certain decisions under certain circumstances. If they fail to do so, the
Member States, the other EU institutions and individuals or companies can lodge a

complaint with the Court so as to have this violation officially recorded.”®

This supranational character’® is due to the fact that the court and its rulings are
clearly superior to national laws when the ECJ has jurisdiction. The supranational court
rulings need to be followed by the domestic courts, legislatures and executive branches.
In the other words, the ECJ alone makes the ruling under the EU law, followed by the
domestic courts, which then render the final decision by applying their judgment to the
facts under EU law. Moreover, the EU has a strong enforcement mechanism under the
supranational court regime because the supranational court under the EU acts like a
domestic court, which ensures that awards are made directly to the complaining party

789

or aggrieved individuals.”™ As a supranational court, the EU has created a single

institutional framework known as a ‘single court’, which is intended to cover all

agreements in order to serve the entire EU community.790

78 Article 230 of EU Treaty adds that a member state, community institutions, or individuals to whom the

measure contested is addressed, or is of direct and individual concern, may bring an action for annulment
before the European Court.

87 Eric Davies, * Court of Justice of the European Union’ (2013) ESO information consultant, Cardiff
University, page 8

788 Many said that the EU is not international organisation at all since its power are so much greater than
the general run of such organisation. They prefer to call it a Supranational organisation is ‘to indicate that
it does not merely operate in relations between States, but has power over them. See Trevor C. Harley,
European Union Law in a Global Context: Text, cases and Materials, (Cambridge University Press 2004),
page 1

7% yves Bonzon, ‘Comparative analysis of transparency and public participation mechanisms in regional
trade agreements and other international regimes’ (2008) EGDE workshop 14™ March 2008, page6

" Yan Luo, ‘Dispute settlement in the proposed East Asia free trade agreement: lessons learned from the
ASEAN, the NAFTA and the EU’ in Lorand Bartels and Federico Ortino, Regional trade agreements and the
WTO legal system, Oxford University press (2006), page 438
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4.2.2 North American Free Trade Agreement (NAFTA)

4.2.2.1 Overview of the dispute settlement mechanism in the North American Free

Trade Agreement regime

North America consists of only three countries, namely, the United States of
America (US), the United Mexico States (Mexico)’®* and Canada. Therefore, the NAFTA is
a free trade agreement between two developed countries (the US and Canada) and a
developing country (Mexico) and its provisions only apply to trade between Canada, the
United States and Mexico. The NAFTA is a regional organisation, which is considered as
a North American Organisation. It came into force in 1994, and was designed to
promote economic growth and investment from both domestic and foreign sources

based on fair competition.”*?

The objective of the NAFTA was to create new business
opportunities for companies to operate in the USA, Mexico and Canada in the role of
international markets and its aim was to establish a free trade zone’®® between the US,

%% Moreover, the

Canada and Mexico, as the world’s largest free trade area, by 2005.
NAFTA provides a stable and predictable political environment for investors and

improves the political relationship among member countries by promoting fair

I However, before Mexico will ratify NAFTA important political, culture and legal differences affecting
the trade relations between the respective nations must be addressed, resolved and reflected in the
resultant agreement. This reason brought the impending of NAFTA to the grow interdependence in trade
relations between Mexico and United States. Read; Sharon D. Fitch, ‘dispute settlement under the North
American Free Trade Agreement: will the political, cultural and legal differences between the United
States and Mexico inhibit the establishment of fair dispute settlement procedure’ (1991) 22(2) California
Western international law journal http://scholarlycommons.law.cwsl.edu/cgi/viewcontent.cgi?article
=1397&context=cwilj accessed 1 May 2016

792 Additional, NAFTA is considered in the following areas: Trade in goods, financial services,
transportation, telecommunications, foreign direct investment, intellectual property rights, and
government procurement and dispute settlement mechanism.

7% Eree Trade zone in the meaning of NAFTA means that eliminated trade barriers without establishing a
common external tariff among its three signatories.

7% Inter-American Development Bank, Beyond Borders: the new regionalism in Latin America: economic
and social progress in Latin America (the Johns Hopkins University press 2002), page 1
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competition. It also contains an effective mechanism to settle any disputes that may

arise during the course of its implementation.”®

It is necessary to introduce the NAFTA institutions that are involved in the
dispute settlement mechanisms before discussing the system itself. The Free Trade
Commission’*® and the Secretariat are the two core entities of the NAFTA institution.
The NAFTA Free Trade Commission, which comprises cabinet-level officers, is
responsible for the overall political supervision of the implementation of the NAFTA
agreement. The Commission must attempt to settle disputes without delay and it may
1) seek the advice of technical consultants or create working groups or group of experts;
2) have recourse to good offices, conciliation, mediation and other procedures for the
settlement of disputes; or 3) issue recommendations to enable the disputing parties to
resolve the dispute to their mutual satisfaction. All the decisions of the Commission
must be based on consensus.”®’ The role of the Secretariat’*® is to assist the Commission
and support the dispute resolution panels and the other committees provided for by the

799

Agreement.”®® In Chapter 20, the NAFTA Secretariat serves the Commission®® by

administering the agreement, especially with regard to the dispute settlement panels.

"% Article 102 of NAFTA. The full text of NAFTA can be found at https://www.nafta-sec-

alena.org/Home/Legal-Texts/North-American-Free-Trade-Agreement

7% The NAFTA establishes a Trade Commission with cabinet level official made up of representatives of
the three Parties.

"7 Hector Rojas, ‘The dispute resolution process under NAFTA’ 1993 1(19) U.S.-Mex page 20

The Secretariat has a National Section office in each country. The Canadian Section located in Ottawa,
the Mexican Section located in Mexico City and the United States Section located in Washington see
https://www.nafta-sec-alena.org/Home/About-the-NAFTA-Secretariat

7% Hector Rojas, ‘The dispute resolution process under NAFTA’ 1993 1(19) U.S.-Mex page 20

Trade Commission is composed of cabinet-level representatives of the three parties or their designees.
The tasks of the commission are 1) it supervises implementation of the Agreement; 2) it oversees further
elaboration; 3) it resolves disputes that may arise regarding the interpretation and application of the
Agreement: 4) it supervises the work of all committees and working groups established under the
Agreement. Also, the Commission may establish and delegate responsibilities to ad hoc or standing
committees, working groups. Hector Rojas, ‘the dispute resolution process under NAFTA’ 1993 1(19) U.S.-
Mex L.J. page 20
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The NAFTA contains six dispute settlement mechanisms,®* each of which has a
different purpose. The structure of this distinctive dispute resolution mechanism is
relatively complex. Chapter 11 of the NAFTA is designed to settle disputes that arise
between investors and states based on property rights in investments and to ensure
equal treatment for all the investors. Chapter 11 represents a huge innovation of the
NAFTA, since it established an international mechanism for settling investment
disputes.?” This meant that foreign investors had no recourse to diplomatic protection
or the court of their home states. Chapterl4 contains special provisions for handling
disputes in the financial sector, while Chapter 19 provides for the application of the
domestic law of the importing NAFTA party to review administrative determinations in
trade remedy cases. Chapter 19 is of benefit to exporters of the member parties as a
review mechanism to ensure the application of the NAFTA in the areas of antidumping
(AD)®® and countervailing duty (CVD).%%* Chapter 19 is unique in being the only

805 Chapter

mechanism for resolving AD and CVD trade disputes with binational panels.
20 contains the dispute settlement process and provides for government-to-

government mechanisms (a state-to-state process) for consultation and the resolution

81 The primary models for the NAFTA’s dispute settlement mechanism are the Canada-United States Free
Trade Agreement (CUSFTA), became effective on 1% January 1989 and the General Agreement on Tariffs
and Trade (GATT). The CUSFTA provision is modeled after the DSM of the GATT which provided a similar
framework such as consultation stage, negotiation, consensus referral to arbitration.

802 Gary Clyde Hufbauer and Jeffrey J. Schott, ‘NAFTA dispute settlement systems’ (2005) Institute for
international economics, page 4

803 ‘Dumping’ is an unfair trade practice, whereby products of one country are exported to another
country at below cost or at less than the domestic price of the product. See David Lopez ‘Dispute
resolution under NAFTA (1997) 32(163) Texas international law journal, page 173

804 ‘Antidumping or countervailing duties’ are special duties applied at the point of importation to offset
the unfair price differential. See David Lopez ‘Dispute resolution under NAFTA (1997) 32(163) Texas
international law journal page 173. For antidumping cases occurring by comparing transactions in the
importing market against some measure of fail or normal value. Both antidumping and countervailing
duty cases occur when the imports are a significant cause of injury or potential cause of injury. See, Bruce
A Blonigen, ‘The effects of NAFTA on antidumping and countervailing duty activity’ (2005) 19(3) The World
Bank economic review, page 410

805 Gary Clyde Hufbauer and Jeffrey J. Schott, ‘NAFTA dispute settlement systems’ Institute for
international economics page, 28. Under this system, AD and CVD determinations made by NAFTA
countries’ government agencies are appealable to ad hoc panels of private individuals from both countries
affected, rather than impartial national courts. The international panels do not interpret agreed NAFTA
AD or CVD rules: rather they review agency determinations solely for consistency with national law. Read
more Jennifer Danner Riccardi, ‘The failure of Chapter 19 in design and practice: An opportunity to reform’
(2002) 28(3) Ohio Northern University law review, page 727
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of disputes within the general agreement in relation to its interpretation and application.
Chapter 20 of the NAFTA contains the overall institutional framework for its

implementation.?%

Additionally, it provides a mechanism to settle disputes related to
environmental cooperation and labour law, respectively.®’’ The only chapters examined
here are Chapters 11, 19 and 20, since they contain the most important elements of the

NAFTA dispute resolution mechanism.

4.2.2.2 Process of the NAFTA dispute settlement mechanism

a) Consultation

The NAFTA displays both the rule of law and the role of law through which
economic actors can obtain access to both governments and courts at the national level
and to the NAFTA dispute resolution mechanism.®% Trade within the NAFTA region is
also discussed. The quantitative enhancement of intra-regional trade can be seen to
arise from the increase in the volume of trade due to economic growth. When a dispute
arises, the parties can resolve it by means of consultation, but if this fails, they can use
the dispute settlement mechanism. The NAFTA contains several different adjudication

systems, as discussed below.

There are three separate arbitration procedures in Chapter 11 of the NAFTA,
namely, the ICSID, the ICSID’s ‘Additional Facility’ and the UNCITRAL. This enables

private investors®® to seek a binding arbitration of disputes with NAFTA governments in

8 Article 2012 explains the substantive law issues under Chapter 20 as the issues include the

interpretation of the NAFTA itself, domestic measures of a party that may be consistent with the
Agreement, and national measures that might cause ‘nullification or impairment’ of benefits arising under
the Agreement.

87 1n addition, the NAFTA partners created interstate dispute mechanism regarding domestic
environmental and labor laws under the North American Agreement on Environmental Cooperation
(NAAEC) and the North American Agreement on Labor Cooperation (NAALC)

898 Stefano Inama and Edmund W. Sim, The foundation of ASEAN Economic Community: an institutional
and legal profile (Cambridge University Press 2015), page 43

899 Article 1102 and 1103 of NAFTA stipulate that a host country must treat foreign investors and their
investments ‘no less favorably’ than domestic investors or investors from any other country.
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the event that the state breaches one of the provisions in Article 20 of Chapter 11 of the
NAFTA, which gives investors the power to initiate an ad hoc arbitration tribunal. The
tribunals operate under the arbitration rules of either the International Centre for the
Settlement of Investment Disputes (ICSID) or the United Nations Commission on
International Trade Law (UNCITRAL). The function of the ICSID is similar to that of the
NAFTA in terms of private claims as an opening mechanism for individuals in disputes
with private sectors and States. Individuals can use international dispute settlement
procedures in the area of Settlement of Investment Disputes between States and
Nationals of Other States. This is good for the ASEAN to study with the specific aim of
developing arbitration and conciliation procedures that welcome foreign investors
without political protection. Moreover, cases where there was no jurisdiction to
arbitrate disputes between two states or between two private individuals should also be

studied.

No consultation stage or Free Trade Commission review is necessary for Chapter
19, because it refers to cases of appeal of rulings by government agencies that dumping

810

has occurred and harmed the domestic industry.”™ Therefore, the dispute resolution in

Chapter 19 begins with a request for an arbitral panel.

According to Chapter 20, the NAFTA consultation process is a means by which
countries or parties can agree to consult at the request of any country or else on an
annual basis. The parties can agree the interpretation and application of the NAFTA

agreement®™ and make every attempt to reach an agreement by means of co-operation

#1% pavid Lopez ‘Dispute resolution under NAFTA’1997 32(163) Texas international law journal, page 174

Chapter 20 concerns disputes between member states, relating to i) the interpretation of its provisions
and the non-performance by one of the parties of its obligations under the Agreement; ii) the application
by one party of an actual or proposed measure that the other party or parties consider inconsistent with
the agreement; or iii) the application by one party of an actual or proposed measure consistent with the
Agreement that the other party or parties consider to cause nullification or impairment, as stated in
Article 2004 of NAFTA. For instance, such disputes cover all the areas contemplated by the Agreement,
including market access, non-tariff barriers, rules of origin, standard-related measures, government
procurement, financial services and intellectual property. See, UNCTAD, ‘Dispute Settlement regional
approaches: NAFTA’ (2003) United Nations conference on trade and development, page 7
http://unctad.org/en/docs/edmmisc232add24_en.pdf accessed 20 March 2017
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and consultation at all times in order to achieve a mutually satisfactory resolution.

812

Chapter 20 is similar to the WTO""“ consultation process in that it consists of a three-

stage dispute resolution process that involves a consultation, a meeting of the

813 Chapter 20 emphasises the resolution of

Commission, and non-binding arbitration.
disputes using a variety of means: interstate (state-to-state) consultation or consultation
within the Free Trade Commission (hereafter, the Commission) in an attempt to arrive
at a mutually-satisfactory resolution.?'* As the highest institution, the Commission may

1 .. .
815 The Commission uses consultation, good

refer to advisers or independent experts.
offices, conciliation and mediation to negotiate arbitration and make recommendations
at the consultation stage, which consists of representatives of the ministries of trade of
each party, or their deputies.®’® If consultation fails to resolve the matter within 15-45
days, a party may request a meeting of the Free Trade Commission,®*” which is directed
to convene within 10 days of the delivery of the request to try to settle the dispute

promptly. The Free Trade Commission conducts a political consultation of the matters

arising from the implementation or interpretation of the NAFTA obligations or the issues

812 A main difference between the WTO’s and the NAFTA’s dispute settlement systems are the NAFTA's

definite reliance on diplomatic solutions. Read more in, Rafael Leal-Arcas, ‘Comparative analysis of
NAFTA’s chapter 20 and the WTQ'’s dispute settlement understanding’ (2011) 8(3) Transnational dispute
management, file:///Users/admin/Downloads/SSRN-id1969827%20(1).pdf

813 Chapter 20-consultation procedure is similar to the WTO consultation procedures in the GATT Article
22 and 23. The initial stages of the NAFTA Chapter 20 and the WTO dispute process are similar. The WTO
dispute resolution process begins with a consultation stage between disputing parties. Read more,
consultation stage under the WTO in Chapter 3 of this thesis. Despite the similarities with the WTO
procedure, the NAFTA’s dispute settlement procedures are based on ‘cooperation and consultation’
between the NAFTA countries, and focus on bilateral, negotiated solutions to disputes. Read, Rafael Leal-
Arcas, ‘Comparative analysis of NAFTA’s chapter 20 and the WTQ’s dispute settlement understanding’
(2011) 8(3) Transnational dispute management, file:///Users/admin/Downloads/SSRN-
id1969827%20(1).pdf

8% |n order to arrive a mutually satisfactory resolution, Article 2006 of NAFTA states that the parties have
three duties in the consultation stage. Firstly, the Parties has to provide the other parties with sufficient
information of how the proposed measure might affect the operation of NAFTA. Secondly, the parties
have responsibilities to protect confidential or proprietary information as well as to avoid resolution that
affected the interests under NAFTA of any other party.

813 Gary Clyde Hufbauer and Jeffrey J. Schott, ‘NAFTA dispute settlement systems’ Institute for
international economics, page 17

88 UNCTAD, ‘Dispute Settlement regional approaches: NAFTA’ (2003) United Nations conference on trade
and development, page 6 http://unctad.org/en/docs/edmmisc232add24_en.pdf accessed 20 March 2017

#17 Article 2008 of NAFTA
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818 All the decisions of the Commission will be

that affect the operation of the NAFTA.
consensual®®® and if it is unable to resolve the matter within 30 days,®*° any consulting
party may request the establishment of a non-binding arbitral panel to address matters

related to the agreement.?*

b) Arbitral Panel Proceedings

The panellists in the NAFTA tend to be small groups, depending on the

822

chapter.””” NAFTA panellists and committee members are not permanent arbitrators;

rather, they are established on an ad hoc basic.®?3

There is no standing supranational
body; instead, panels are established in each case in accordance with special rules.?**
Complaints are resolved under Chapter 11 based on sets of rules of institutional
arbitration®®® disputing investors can choose when submitting a claim. There is an
International Centre for the Settlement of Investment Disputes (ICSID) and arbitration

rules of the United Nations Commission on International Trade Law (UNCITRAL). Each

NAFTA party to the dispute appoints a panel which consists of an ad hoc three-member

8 The issues affect NAFTA's operation such as the changes in domestic or multilateral trade rules. Read
more, Gary Clyde Hufbauer and Jeffrey J. Schott, ‘NAFTA dispute settlement systems’ Institute for

#1% Article 2001(4) of NAFTA

The Commission is expected to resolve the matter within 30 days, or within such other period as the
parties may agree.

#21 Article 2006 of NAFTA

Chapter 11 maintains a roster of 45 panellists appointed from the ICSID Panel of Arbitrators; Chapter
19 maintains a roster of 75 individual and Chapter 20 maintains a roster of up to 30 members appointed
by consensus for a 3 years term. See more detail at https://www.nafta-sec-alena.org/Home/Dispute-
Settlement/Roster-Members (accessed 1 January 2015)

823 See, the overview of NAFTA dispute settlement provisions at https://www.nafta-sec-
alena.org/Home/Dispute-Settlement/Overview-of-the-Dispute-Settlement-Provisions

84 see, ‘Dispute settlement regional approaches: NAFTA’ United Nations conference on trade and
development, (2003), page 2

825 Gabriel Cavazos Villanueva and Luis F. Martinez Serna address some of the benefits of institution are;
1) a rule-oriented and not power-oriented mechanism; 2) reduction of the perceived notion that national
court decide in favor of their own nationals and international institutional forums are more likely provide
an expertise to resolve the dispute than local court. Read more, Gabriel Cavazos Villanueva and Luis F.
Martinez Serna, ‘ Private parties in the NAFTA dispute settlement mechanisms: the Mexican experience’
(2002) Tulane Latin American law institute, page 13

820
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[ 826

tribuna The arbitrators®?’ are appointed by the consensus of the disputants or by the

828 Chapter 11 contains strict time

ICSID Secretary-General without regard to nationality.
limits on what disputing parties must do to initiate or respond to the proceedings, but

. .. . . 2
no time limits are set on the actual arbitration.®*°

With regard to Chapter 19, in terms of disputes of antidumping and
countervailing duty, if dumping has occurred and this has injured a domestic industry,
the complaining party may request that this matter be referred to a binational panel.®*°
It should be noted that dispute resolution under Chapter 19 begins with a request for an
arbitral panel. A consultation stage or Free Trade Commission review are unnecessary.
Chapter 19 panels are independent of the institutional panels and a permanent

81 The NAFTA panels, particularly

secretariat is established to facilitate their operation.
Chapter 19 binational panels, are limited to five panellists who review both
countervailing and anti-dumping cases. Within thirty days of the request for a panel,
each party chooses two expert lawyers,®*? which are mainly international trade lawyers,
who have to agree on the panellists within fifty-five days, and the panellists themselves

choose a fifth within twenty-five days of agreeing on the selection of the fifth panellist.

86 The panelists under Chapter 11 appointed by the disputing parties and the third arbitrator appointed

by the agreement of both the disputing parties refer to Article 1123 of NAFTA. An ad hoc three members
tribunal is selected from legal experts on the ICSID roster. The status of the third arbitrator acts, as an
arbitrator and it cannot be a national of either of the disputing parties.

87 The qualifications of the arbitrators are that they should be experienced in international law and
investment and must meet the qualifications of the ICSID Convention as well as the UNCITRAL Arbitration
Rules.

828 | NAFTA disputing parties fail to agree upon the presiding arbitrator, the Secretary-General will select
and has the authority to appoint an arbitrator from among a roster of 45 individuals agreed upon by the
NAFTA government.

89 |n some cases these have taken four years or more such as the case of MARVIN Feldman, Loewen
Group. Read more in, Gary Clyde Hufbauer and Jeffrey J. Schott, ‘NAFTA dispute settlement systems’
Institute for international economics, page 24

#2% Article 1903(1) of NAFTA

1 Article 1909 of NAFTA

82 A majority of the panelists and the chair of the panel must be lawyers in good standing refer to Article
1901.2 (2) of NAFTA.
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833

The panellists have 315 days to submit their final decision.”” The panellists may uphold

the final determination or refer it to the party for reform.*

Chapter 20 contains very specific arbitration procedures for selecting the

panel.®*> The arbitration concept of the NAFTA is similar to the dispute settlement

836 837

mechanism of the WTO.”™ An arbitral panel is composed of five members.” Firstly,

chairperson is selected from a neutral country %% and then two panellists are selected

from the citizens of each disputing party.®*°

These individuals will normally not be
nationals of either of the disputing parties. This procedure ensures a right to at least one
hearing before the panel, written submissions®*® and rebuttal arguments. The duty of
the panel is to examine the relevant issues regarding the Agreement and the matter
referred to the Commission, and make determinations and recommendations. 3"
Arbitral panels under NAFTA Chapter 20 can only provide non-binding
recommendations. In this sense, they have no direct effect on national domestic law

and state governments are not bound by their findings or recommendations. Moreover,

there is no appellate review of Chapter 20 panels.

83 Article 1904(14) of NAFTA

Article 1904(8) of NAFTA

Article 2011 of NAFTA

Fujio Kawashima, ‘Judicialization of the Dispute Settlement Mechanisms in Asian Economic
Integration? Expectation, Reality and Ways Forward’ (save file 8-Kawashima)

87 Article 2011 of NAFTA explains that ‘each disputing party chooses two individuals who are nationals of
the other party and the parties agree on a chair that the individual will normally not be a national of
either of the disputing parties’.

88 parties agree to choose a chair within 15 days of the date when a panel request is delivered. And,
within the next 15 days, each party chooses two additional panelists from the other party. In one case in
April 2003, the disputing parties could not agree on a chair, so they had to choose from a non-national
panellist.

%% Article 2011 of NAFTA

The panel has to present an initial written declaratory opinion to the two parties within 90 days. Thirty
days after the issuance of this initial report, the panel must issue a final report. If the parties do not
request a reconsideration, the initial opinion will become the final declaratory opinion as explained in
Article 2016(2) of NAFTA. Parties may request reconsideration before the publication of the final opinion,
which cannot be appealed. All submissions reports should contain; (1) its findings of fact; (2) its
recommendations for the resolution of the disputes and the determination of the issue which would be
inconsistent with the NAFTA obligations. Read more in, Marc Sher, ‘Chapter 20 dispute resolution under
NAFTA: fact or fiction’ (2003) 35 The George Washington international law review, page 1008

1 Article 2012(3) of NAFTA
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In terms of third contracting parties, Article 2003 of Chapter 20 allows them to
participate in hearings and have the opportunity to make written and oral submissions.
Article 2020 of Chapter 20 allows a party to seek an interpretation or application of the
agreement arising from any domestic judicial or administrative proceeding, or for a
court administrative body to solicit the views of the party in order to notify the

Secretariat.

c) Private Parties’ rights

Importantly, the NAFTA countries have negotiated a specific mechanism that not
only allows for inter-state remedies, but also enables private parties to participate. With
respect to the resolution of international commercial disputes between private parties
in the free trade area, the NAFTA provisions permit private investors to take
governments to binding arbitration over any violation of their treaty obligations. Only
the Chapter 11 dispute settlement mechanism allows private parties or individuals to
participate directly in the arbitral proceedings without the government being

d.®* Section B in Chapter 11 relates to the dispute settlement mechanism for

involve
investment disputes. It provides direct access to foreign investors who want to submit a
claim for arbitration under the NAFTA dispute settlement procedure®® if another party
has damaged them in a manner that violated their rights, which is inconsistent with the
party’s obligations. Private parties may also participate in a dispute that relates to
antidumping or countervailing duty. Any person or industry that would otherwise be
entitled, under the law of the importing party, to commence domestic procedures for a
judicial review of the final determination of the importing party’s investigative authority,

can request a review by a binational panel based on Articles 1116 and 1117 of Chapter

19 of the NAFTA.2* When the arbitral panel has rendered its decision and a final award

82 Article 1116 of NAFTA

Donald McRae and John Siwiec, ‘NAFTA dispute settlement: success of failure’ (2010) UNAM, page 363
The Chapter 11 mechanism provides for access to an arbitral panel if after six months the relevant
government has not responded to an investor’s notice of intent to submit a claim.
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has been made against the party, the disputing investor may present the decision in the

national courts of the disputing party for enforcement.?*>

It is expressly stated in Chapter 19 that ‘no party may provide in its domestic
legislation for an appeal from a panel decision to its domestic courts’.®*® In other words,
a domestic appeal against the determination of a binational panel is prohibited.?*’ The
extraordinary procedure of an appeal may only be employed in limited situations, such
as when a panellist has violated the Code of Conduct, when there is bias or a serious
conflict of interests, when the panel has manifestly exceeded its power, or when some
action has affected the panel’s decision and threatens the integrity of the entire

848 It is clear from the above statement that the aim of the

binational review.
extraordinary procedure is not to appeal against the substance of the panel’s
determination, but to review the panel proceedings, which may be affected by the

material violation of the procedural rights of the parties.®*°

In contrast to the dispute settlement mechanisms of NAFTA Chapter 20, which
only allow governments to participate (state-to state disputes), this procedure involves
the participation of private parties. This means that private parties are excluded from
any direct access or initiation process. Article 2021 of NAFTA provides more explanation,
stating that ‘ No party may provide any right of action under its domestic law against
any other Party on any measure of another Party that is inconsistent with this
Agreement’. Although private parties have no standing or ability to bring claims, they
are encouraged to ‘use arbitration and other means of alternative dispute resolution

(ADR) to resolve commercial disputes among themselves.®*°

8 Blake Wang, ‘Beyond multilateralism and regionalism- analysis of the review process of global trade

dispute resolution’ 2009 the 5™ Global Administrative Law Seminar 12-13 June 2009 page 9

¥ Article 1904(11) of NAFTA

Article 1904 of NAFTA

Article 1904(13) of NAFTA

849 ‘Regional approaches: NAFTA’ (2003) the United Nations conference on trade and development,
http://unctad.org/en/docs/edmmisc232add24_en.pdf

#9 Article 2022(1) of NAFTA

847
848
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d) Decisions and their adoption

Only Chapters 11 and 19 provide for arbitral reports that are binding. According
to Chapter 11, an arbitral award is only binding on the disputing parties in that particular
case and it has to be complied with ‘without delay’.®*! The award for each party is
stipulated in Article 1135 (4) of the NAFTA, and a NAFTA Chapter 20 panel may be

established if a party fails to abide by or comply with the terms of the final award.®*

The decisions of panels under Chapter 19 are by majority vote and are binding
on all the parties involved. In this sense the binding nature of panel decisions directly

affects®™

the domestic laws of the countries concerned, as is stated in Article 1904(9).
As explained in Articles 1905(1), 1905(2) and 1905(3)-(5), this means that a complaining
party may accept the panel’s decision as binding if the importing parties fail to do so and
this will serve as a replacement for a domestic judicial review of the administrative
determination of antidumping or countervailing duty. The complaining party may then
request a consultation with the importing party and if the consultation also fails, the

84 to resolve the matter. Panel

complaining party may request a ‘special committee
decisions are focused on high quality, timeliness and impartiality. According to Article
1904(11) of the NAFTA, no party can legislate to allow for appeals or reviews of panel
decisions, and the decisions have no precedential value with binding effect on other bi-
national panels or on the domestic courts of the parties.®> The great advantage of

Chapter 19 is that the panel resolutions automatically impose an international obligation

under the national law.®®

81 Article 1136 (1)-(2) of NAFTA

Art 1135(5) stated that ‘the Commission shall establish a panel under Article 2008 (for an Arbitral panel)
which the requesting party may seek in such proceedings that the failure to comply with the final award is
inconsistent with the obligation of NAFTA and a recommendation that the party abide with the final award.’

83 ‘Directly affect’ generally means that no domestic legislation is necessary to apply this law directly to
the citizens of that country, see also the example of direct effect in the section 2.1.2 (effectiveness) above
84 The special committee must be formed within fifteen days after the request, which consists of three
persons selected from a roster of fifteen current or formal federal judges from the NAFTA member states.
#° Article 1904(11) of NAFTA

Gabriel Cavazos Villanueva and Luis F. Martinez Serna, ‘ Private parties in the NAFTA dispute
settlement mechanisms: the Mexican experience’ (2002) Tulane Latin American law institute, page 11

852

856
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87 of the arbitral panel provides the

According to Chapter 20, the final report
basis for an agreement between the parties on the resolution of the dispute. The report
contains the facts of the findings and a determination of the issues that would be
inconsistent with a party’s obligations under the Agreement. Additionally, the panel

88 |n the event of failure to agree, the

needs to recommend ways to resolve the dispute.
winning party can ask for benefits that have an equivalent effect from the other party if

it fails to implement the panel decision stated in Articles 2018 and 2019 of the NAFTA.

The implementation of the panel’s final report is the last aspect of Chapter 20’s
dispute resolution mechanism. On receipt of this report, the disputing parties are
required to agree a resolution, ‘which normally shall conform with the determinations

.89 Should the parties fail to agree a “mutually

and recommendations of the pane
satisfactory resolution” within thirty days of receipt of the final report, the complaining
party may suspend the offending party’s NAFTA benefits until such time as they reach

an agreed settlement of the dispute.®®°

e) Enforceability of decisions under the NAFTA

The NAFTA dispute settlement mechanisms are independent of national
legislatives or document courts. Although the NAFTA does not create any legislative or

judicial institutions, the Free Trade Commission is an institutional infrastructure that

&7 Within 30 days, the panel will present its final report, which will explain how the votes were cast, if

there was not a unanimous vote. However, the identity of the panelists voting for or against will not be
disclosed. The disputing Parties will transmit the final report to the Commission by confidential
communications, including all relevant annexes, and the report will be published within 15 days after it is
received by the Commission as addressed in the Article 2016 and Article 2017 of NAFTA.

88t is important to note that between the legal status of an arbitral award and a final report should be
distinguished. The panel’s report determines the legitimacy or illegitimacy of the claims of the disputing
parties and makes recommendations, while the arbitral award has executive character and puts an end to
the dispute. See, UNCTAD, ‘Dispute Settlement regional approaches: NAFTA’ (2003) United Nations
conference on trade and development, page 16 http://unctad.org/en/docs/edmmisc232add24_en.pdf
accessed 20 March 2017

9 Article 2018(1) of NAFTA

80 Article 2019(1) of NAFTA

189



supervises the implementation of the agreement and resolves disputes related to its

interpretation or application.861

With regard to Chapter 11, this is unique in allowing private investors to enforce
government obligations under Articles 1116 and 1117 of the NAFTA. Arbitral awards are
final. Articles 1136(4),%°2 1136(5) and 1136(6) of the NAFTA require governments to
establish rules for the enforcement of final awards. A disputing investor can enforce an
award under the ICSID Convention and the United National Convention on the
Recognition and Enforcement of Foreign Arbitral Awards (the New York Convention).
Moreover, The award can ultimately be enforced by the domestic courts of the NAFTA
parties through government-to-government arbitration under Article 2008. The NAFTA
party whose investor was involved in the proceeding may establish a panel under the

Chapter 20 mechanism if the disputing party fails to comply with an arbitral award.

Chapter 19’s panel decisions either uphold or return (in whole or in part) a final
administrative agency determination in AD or CVD investigations. Although there is no
appeal process, Chapter 19 allows for the establishment of an extraordinary challenge

committee if a party does not believe that the panel process has been operated

properly.

Non-compliance with a Chapter 20 ruling under the NAFTA can ultimately lead
to penalties.®®® There are two types of sanctions for the non-implementation of final
reports. Firstly, the offending measure may be removed together with the
compensation provided to the affected member country, and secondly, retaliation is
possible. It is stated in Article 2019 of Chapter 20 that ‘in the event of non-compliance
the winning complaining party can retaliate by suspending tariff concessions or other

obligations covered by a trade agreement’. Under the NAFTA arrangement, the

¥1 Article 2001 of NAFTA and Article 2001 (1) of NAFTA

Article 1136(4) of NAFTA states that each disputing party should ‘provide for the enforcement of an
award in its territory.’

863 Gary Clyde Hufbauer and Jeffrey J. Schott, NAFTA revisited: achievements and challenges (Peterson
Institute for international economics 2005), page 29

862
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suspension of benefits is the only remedy available to a party complaining of non-
compliance based on a panel ruling. If the disputing parties fail to resolve the dispute
under the suspension of benefits, the complainant party can retaliate by suspending the
benefits afforded to the offending party.®* Failing such a resolution, the non-

conforming party may pay appropriate compensation in lieu of compliance.®®

Flowchart 4.1 contains a Flow Chart of the General Mechanism of NAFTA Chapter 20.5%

Flow Chart of the General Mechanism of Chapter 20.
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84 Article 2019 of NAFTA

Article 2018(2) of NAFTA

UNCTAD, ‘Dispute Settlement regional approaches: NAFTA’ (2003) United Nations conference on trade
and development, page 16 http://unctad.org/en/docs/edmmisc232add24_en.pdf accessed 20 March
2017

865
866

191



f) Effectiveness of the NAFTA

This section contains a preliminary assessment of the NAFTA dispute settlement
procedure based on certain criteria. The first is its effectiveness in resolving both state-
to-state disputes and those that involve private parties, the second relates to the issue
of transparency, the third is the independence of panellists, as well as their
qualifications, while the fourth is an examination of some criticisms of NAFTA. Moreover,
this section will mainly focus on the advantages and disadvantages of the processes in
Chapters 19 and 20 of the NAFTA, but the dispute settlement mechanism in Chapter 11

will also be considered.

One way its effectiveness in resolving disputes can be measured is the number of
cases in which it has been successful in resolving both state-to-state disputes and

87 To date (i.e., up to March 2017), the mechanism in

disputes between private parties.
Chapter 19 of the NAFTA has been used for more than nineteen years, during which
time 109 cases have been initiated, including those that have been completed,
terminated or are still in progress, as well as panel decisions and remand reports.®®® The
disputes that have been dealt with under Chapter 19 of the NAFTA include twenty-seven

cases against Canada, sixty-eight cases against the US and fourteen cases against Mexico.

In contrast, the dispute settlement mechanism in Chapter 20 of the AFTA has
been used less frequently. According to information from the NAFTA dispute settlement

website, the Chapter 20 dispute settlement mechanism has been used once between

869

Canada and the US and twice between Mexico and the US.”™ Only three cases have

7 Gustavo Vega Canovas, ‘The experience of NAFTA dispute settlement mechanisms: lessons for the

FTAA’ (2003) Presentation at the Atelier Aléna, University of Québec at Montreal, Canada

88 For the decisions and reports under Chapter 19 visit https://www.nafta-sec-alena.org/Home/Dispute-
Settlement/Decisions-and-Reports

¥9Three cases concern about two Mexican complaints: one about US trucking services restrictions and
another about a broomcorn broom safeguard: and an unsuccessful US complaint about Canadian
agricultural tariffs. Read more in, Lorand Bartels and Federico Ortino, Regional trade agreements and the
WTO legal system, 2006 Oxford University press, page 23, Donald Mcrae and John Siwiec, ‘NAFTA dispute
settlement: success or failure?’ (2010), page 371 http://biblio.juridicas.unam.mx/libros/6/2904/21.pdf
accessed 1 May 2016
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been settled since the NAFTA entered into force in 1994. In the nine years of applying
the NAFTA dispute settlement mechanism in Chapter 20, only three cases have had to

870
I

be decided by a formal pane and the decisions were considered to be of

exceptionally good quality.?”*

In terms of use, the dispute settlement mechanism in Chapter 11 of the NAFTA
has been a successful, popular and well-used process, as can be seen from the cases to
which it has been applied. Of the eighty-six cases initiated between 1994 and 2003,
twenty-six were brought against Canada with seven pending cases, twenty against

872 |t should be noted that there is no official

Mexico and twenty-one against the US.
source of information related to the NAFTA Chapter 11 disputes and none of the awards
have been made public by any of the parties. From this perspective, it encourages more
foreign direct investment due to the fact that all investors want transparency and stable
rules and this element of the DSM provides them with greater certainty. In this respect
it is unlike the cases in Chapters 19 and 20, where the NAFTA’s secretariat also keeps

records and makes them available through its official website so that they available to

the public.?”®

In terms of the issue of transparency, this can be defined as providing fair access
to information or in response to the demand for information.®* The issue of
transparency has often arisen in the context of the NAFTA and the main mechanism for

enhancing transparency has been the panel proceedings. The NAFTA process does not

89 Two cases brought by Mexico’s complaints against the United States over brooms and trucking, and US

complaints against Canada’s poultry and dairy practices. Read more in Gustavo Vega Canovas, ‘The
experience of NAFTA dispute settlement mechanisms: lessons for the FTAA’ (2003) Presentation at the
Atelier Aléna, University of Québec at Montreal, Canada

7 Ibid,

82 For investor-state statistics of disputes see, http://www.citizen.org/documents/investor-state-
chart.pdf

873 Regarding Chapter 19 cases, information is available but is not always up to date: regarding Chapter 20
there is scant information on issues that are under examination in the pre-panel stages. Visit
https://www.nafta-sec-alena.org/Home/Dispute-Settlement/Decisions-and-Reports

8% Whereas public participation is about actual engagement in decision-making, or the exercise of
influence (or supply of information, or active participation, read Yves Bonzon, ‘Comparative analysis of
transparency and public participation mechanisms in regional trade agreements and other international
regimes’ (2008) EGDE workshop 14"™ March 2008, page 2
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allow anyone but the member states to participate in the settlement of state-to-state
disputes; moreover, only the investors and the NAFTA states may participate in investor-

875

state arbitration.””” One of the biggest challenges related to investor-state disputes in

Chapter 11 of the NAFTA is the demand for greater transparency in an ad hoc

876 The capacity to arbitrate in confidential proceedings is a significant

mechanism.
advantage of private arbitration. The ability to maintain the confidentiality of evidence
and settle claims on a confidential basis is perceived as being an effective system of
arbitration. The key criticism of the dispute resolution system of the NAFTA is that

877 Both panel sessions and initial

settlement proceedings are closed to the public.
reports are kept confidential and third parties are only allowed limited participation,
thereby fostering the confidential nature of the dispute settlement process.®’”® However,
under the NAFTA, only the decisions and the reasoning become public information in
the form of a final report that is published fifteen days after it has been submitted to the

Commission.?”®

The independence and qualifications of the panellists are also factors that can be
used in a preliminary assessment of the NAFTA dispute settlement system. The use of
binational panels increases the consistent application of trade law remedies, increases
the procedural neutrality, efficiency and efficacy, and enhances the legitimacy and
legality of the NAFTA's dispute resolution mechanisms. These benefits are derived based
on the fact that the panels are composed of trade experts, who are deemed to be

specialists in international trade law covered by the NAFTA’s dispute resolution

8% Some scholars agree that Chapter 11 in private arbitration procedures should remain confidential in

order to encourage conciliation leading to the settlement of disputes. Read more in Gustova

¥%n the context of the NAFTA Chapter 11, the main ad hoc mechanism enhancing transparency have
been 1) tribunal decisions; 2) formal notes of interpretation or declarations by the State Parties to the
treaties; and 3) the practice of the relevant arbitral institutions. In addition, in October 2003 Canada and
the United States publicly stated their intention to consent to open hearings in every case. Read more in,
Meg Kinnear, ‘Transparency and third party participation in investor-state dispute settlement’ (2005)
Symposium co-organised by ICSID, OECD and UNCTAD

877 Gary Hufbauer, Reginald Jones, Jeffrey Schott and Yee Wong, ‘NAFTA dispute settlement systems’
(2003) Peterson Institute for International Economics, https://www.ciaonet.org/attachments/4605
/uploads accessed 1 May 2016

88 NAFTA: revisited, page 220

879 Article 2017(4) of NAFTA
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mechanisms,®° as well as operating on strict timelines, use domestic standards of

. . . .. 1
review, and can make binding and enforceable decisions.®

The NAFTA panellists are independent and they conduct their enquiries with
integrity and impartiality due to the fact that the NAFTA parties have established a Code

82 \which applies to the panellists in both Chapters 19 and 20. However, it is

of Conduct,
necessary to note that it does not apply to a panel or committee roster, but to
individuals who are being considered for appointment to a panel or committee. So far,
the panellists have been nationals of the parties and this Code of Conduct makes the
NAFTA effective due to their independence. This has evidently worked well, since there
have been no instances of any parties claiming bias or conflict of interests. This Code of
Conduct requires every candidate for membership of a panel to disclose ‘any interest,

'883 in order to maintain the panel’s independence and

relationship or any matter
impartiality. Moreover, panel members are required to act in a fair manner without
incurring any obligation to accept any benefit, whether direct or indirectly, that could

884

affect the performance of their duties.™" Furthermore, none of the panellists are

85 Wwhich they means that

nationals of any of the parties or third parties to the dispute,
they cannot have any control over the composition of the panel selection process,

thereby ensuring that the panellists have even greater independence.

Although the Chapter 19 panels function well, the secretariat has been
concerned about problems in the dispute settlement process, such as delays in panel

appointments, delays in the panel selection process, and the length of time required for

80 Article 2009 (2) (a) of NAFTA

81 California Western international law journal (1991) 22(2), page 11

2 The NAFTA Code of Conduct for proceedings under Chapter 19 and Chapter 20, entry into force in 1
January 1994 available in https://www.nafta-sec-alena.org/Home/Legal-Texts/Code-of-Conduct?mvid=2
3 The NAFTA Code of Conduct Part Il C states that ‘Candidates have to complete an Initial Disclosure
Statement provided by Secretariat before they approved as panellists. This Part Il C efforts for the panel to
become aware of any interests, relationships or matters that could arise during any stage of the
proceedings.

84 The NAFTA Code of Conduct Part IV A,B,C explains further that the actions that could affect their
performance of their duties, due to factors such as motivations of self-interest, or outside pressure

¥ Noted that the panellists can come from nationals of the parties or third parties in disputes if both
parties agree, as is mentioned in Article 8.3 of NAFTA.
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panels to reach their decision. Furthermore, Chapter 20 panels may find it difficult to
agree to establish a roster of panellists. In fact, the NAFTA Secretariat website still does
not provide a roster of Chapter 20 panellists based on it being difficult to contribute a
list that has been agreed upon.®®® There is no official record of the establishment of a
roster of Chapter 20; it has only been mentioned on the roster for NAFTA Chapter 19 of

binational panels.®®’

Moreover, the effectiveness of the NAFTA dispute settlement mechanisms is not
the only aspect explored in this section, but the NAFTA dispute settlement system itself
has been criticised, particularly the Chapter 11 procedures, which some say give private
corporations too much power to challenge governments’ legitimate efforts to regulate
them for the public good.®® Furthermore, the decisions of Chapter 11 tribunals cannot
be appealed based on the limitation of reviews in the terms of the ICSID or the
Additional Facility Rules or the UNCITRAL rules, which can be judicially reviewed in the
place of arbitration. These can provide only non-binding recommendations according to
Chapter 20 of the NAFTA, but it is hard to get an impartial measure of equivalent

89 There is no appellate reviews of Chapter 20

benefits without binding arbitration.
panels. These panels are only reviewed to determine whether they are consistent with
the obligations of the NAFTA. The absence of any appellate reviews is also a significant

89 This absence will make the applicable

barrier to settling disputes under the NAFTA.
standard of judicial review for arbitral awards uncertain, which means that the courts in

each of the NAFTA countries may come to different conclusions and different standards

¥ Donald Mcrae and John Siwiec, ‘NAFTA dispute settlement: success or failure?’ (2010), page 372

http://biblio.juridicas.unam.mx/libros/6/2904/21.pdf accessed 1 May 2016

87 Roster for NAFTA dispute settlement Chapter 19 see, https://www.nafta-sec-alena.org/Home/Dispute-
Settlement/Roster-Members

888 Gary Clyde Hufbauer and Jeffrey J. Schott, ‘NAFTA dispute settlement systems’ Institute for
international economics 2005, page 144 http://citeseerx.ist.psu.edu/viewdoc/
download ?doi=10.1.1.7.2257&rep=repl&type=pdf

889 Gary Clyde Hufbauer and Jeffrey J. Schott, NAFTA revisited: achievements and challenges (Institute for
International economics 2005), Page 252

0 Gabriel Cavazos Villanueva and Luis F. Martinez Serna, ‘Private parties in the NAFTA dispute settlement
mechanism: the Mexican experience’ (2003) 77(1017) Tulane law review, page 1023
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of NAFTA issues. These different interpretations of the standard of review make the

.. . . 1
decisions of the panels inconsistent.®

The settlement of disputes under the NAFTA model is less institutionalised and
more fragmented. It relies more on ad hoc arbitration than other kinds of regional
economic integration, for example the European arrangements.892 Some critics have
said that the NAFTA dispute settlement mechanisms are not centrally enforceable
because of the limitations that make the NAFTA system ineffective. As mentioned above,
the Secretariat has been concerned with problems related to the settlement of disputes,
either because some mechanisms are not readily available or because there are some

893 The most common problem relates to delays, such as

types of conflicts of interest.
delays in appointing panels, delays in the panel selection process, and the length of time
it takes for panels to reach their decision. Furthermore, some scholars such as Sergio
Lépez and Hector Fierro, explain that the panel process is affected by differences in legal
cultures and other obstacles to communication between participants which also cause
some delays. One example of the delay in appointing panels can be seen from the
perspective of the different legal issues that arise from differences in culture, the
diversity of language skills, and different legal traditions.®** The Secretariat problem is a
specific function that makes the NAFTA institutional elements very difficult to handle.
The other problems relates to the lack of any structure for ensuring the binding nature

of decisions. This means that there is no guarantee that a panel decision that has been

rendered will be implemented quickly.

81 Gabriel Cavazos Villanueva and Luis F. Martinez Serna, ‘Private parties in the NAFTA dispute settlement

mechanism: the Mexican experience’ (2003) 77(1017) Tulane law review, page 1023

892 http://www.wcoomd.org/en/topics/origin/instrument-and-tools/comparative-study-on-preferential-
rules-of-origin/specific-topics/study-topics/dis.aspx

83 Gabriel Cavazos Villanueva and Luis F. Martinez Serna, ‘Private parties in the NAFTA dispute settlement
mechanisms: the Mexican experience’ (2002) Tulane Latin American law institute, page 7

8% This opinion is in the Journal by Gabriel Cavazos Villanueva and Luis F. Martinez Serna, ‘ Private parties
in the NAFTA dispute settlement mechanisms: the Mexican experience’ (2002) Tulane Latin American law
institute, page 6
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4.2.3 The Common Market of the South (MERCOSUR)

4.2.3.1 Overview of the dispute settlement regime in the MERCOSUR

MERCOSUR’s objective is to form a common market, as well as to eliminate trade
barriers®®> among its signatories, which are Argentina, Brazil, Paraguay, and Uruguay.®®®
MERCOSUR stands at an integration stage known as a customs union,897 without any
plan for future economic and monetary union, or even a common currency. MERCOSUR
has become more legalised by reforming the institutional framework to its dispute
settlement mechanism. According to Arnold and Rittberger, the reform was engendered
based on the fact that “stronger states tend to be less in favour of legalisation, whereas
weaker states need international commitment institutions for the advance in

legalisation” 2%

899

As explained in both the Protocol Brasilia and the Protocol Olivos,”” the

MERCOSUR’s dispute settlement mechanism is designed to solve controversies between
the member states regarding the interpretation, application or non-compliance with the
provisions contained in the treaty of Treaty of Asuncidn, or any of its agreements (within

900

its protocols framework).”" In addition, any decisions of the Common Market Council

895 . . . L. .
An important reason for its success in eliminate tariff due to the vast reserves of natural resources and

energy provided by its members. Currently, economic crisis, currency volatility and economic conflicts
among member countries have made investments less attractive and the foreign direct investment flow
has become unpredictable.

8% All South American countries are linked to MERCOSUR, either as member state or Associate member.
MERCOSUR members are Brazil, Argentina, Paraguay, and Uruguay. Chile, Peru, Colombia, Guiana,
Suriname and Ecuador are Associate members of MERCOSUR.

87 A customs union is characterized by a common external tariff among members of the union as well as
elimination of barriers of trade between member states that allowed for the free circulation of goods,
services and production factors. Furthermore, this customs union would include the adoption of a
common trade policy and the harmonisation of economic policies. Read more, Rafael A. Porrata-Doria,
‘MERCOSUR: the common market of the twenty-first century?’ (2004) 32 (1) Georgia journal of
international and comparative law, 1

88 ‘Review: the legalization of dispute resolution in MERCOSUR’ Wednesday 8 January 2014 save file
http://www.panoramas.pitt.edu/content/review-legalization-dispute-resolution-mercosur

9 The Protocol Brasilia and the Protocol Olivos are explained in section Il and Il below.

%% The Protocol of Brasilia, art 1 and the Protocol Olivos, art 1
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and the Resolutions of the Common Market Group’ are subject to the dispute resolution

1 .
procedure® (hereinafter ‘controversy’).

The evolution of the MERCOSUR dispute settlement mechanism can be seen in

the following documents;

I) Founding Asuncién Treaty’®?

Argentina, Brazil, Uruguay and Paraguay’® signed the Treaty of Asuncién to
establish the MERCOSUR in 1991. This treaty, which took effect on the 31* December
1994, contained four mechanisms that were designed to move toward a common
market, namely, trade liberalisation, common external tariffs, coordinated macro-
economic policy and sector agreements. These were the first rules to settle disputes
among member states but they were only able to achieve weak institutionalisation, with
a temporary dispute settlement system provided in Annex Il of the Treaty of
Asuncion.’® The rules referred to the settlement of conflicts such as litigation through
non-judicial methods by means of direct negotiation. If the negotiation failed, the
parties could be referred to the Common Market Group (CMG) for a first attempt at

905

mediation.” " If the dispute was still not resolved by the Common Market Group, it was

%1 Rafael A. Porrata-Doria, ‘MERCOSUR: the common market of the twenty-first century?’ (2004) 32 (1)

Georgia journal of international and comparative law, page 19

%2 The full text of Asuncién Treaty (sources of English translation), is available at:
http://www.sice.oas.org/trade/mrcsr/mrcsrtoc.asp

*S\MERCOSUR members consist of four developing countries - Brazil, Argentina, Uruguay, Paraguay and
Venezuela. Currently, Associate members are Chile, Bolivia, Columbia, Ecuador and Peru. Treaty of
Asuncion took on Chile and Bolivia as associate members in 1996 and 1997, respectively. Peru became an
associate member in 2003. Also, the Brazilian Senate approved last December the entry of Venezuela into
the Common Market of the South.

%% Annex No. Il to the Treaty of Asuncion established a temporary three-step system for the resolution of
disputes that might arise among the state parties concerning the application of obligations arising under
that Treaty.

%% The Common Market Group (CMG) is the MERCOSUR exclusive branch. It is the MERCOSURE’s second
highest institutional body. The CMG duty is to provide an advise of a panel of experts or specialists.
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sent to the Common Market Council (CMC)°® for a solution.’®” However, both the GMC

and the CMC could only make non-binding recommendations.’®®

1) The Protocol of Brasilia®®

The Protocol of Brasilia came into force on the 22™ April 1993 to provide a new
mechanism for the resolution of controversies.’* It enabled private individuals and
companies of member states to access a dispute settlement mechanism and it
contained procedures for resolving two kinds of disputes: 1) disputes between member
states; and 2) dispute between a private party and state party. Moreover, it established
a judicial method of dispute resolution and an ad hoc arbitration tribunal. Then, the
Protocol of Ouro Preto came into effect on the 1° January 1995, which brought
MERCOSUR legal personnel under international law and defined its institutional

11
framework.’

%% The Common Market Council (CMC) is the most importance decision-making body within the

MERCOSUR structure.

%7 The solution of dispute of MERCOSUR was in charge of political arm, which was subject to the will of
the states. Read; Marcilio Toscana Franca Filho, Lucas Lixinski and Mariaa Belen Olmos Giupponi, The law
of MERCOSUR (Hart Publishing, 2010), page 73

%8 Celina Pena and Ricardo Rozemberg, * MERCOSUR: a different approach to institutional development’
(2005) 05(6) focal policy paper, http://www.focal.ca/pdf/mercosur_Pena-
Rozemberg_different%20approach%20institutional%20development_March%202005_FPP-05-06_e.pdf
accessed 1 January 2015 page 8

%9 The Protocol of Brasilia, see http://www.mercosul.gov.br/.

Thomas Andrew O’ Keefe, ‘Dispute resolution in MERCOSUR’ (2002) 3(3) Journal of World investment,
507

ot Regarding the dispute settlement procedures under the Protocol of Ouro Preto was an amendment of
the Protocol Brasilia. One important amendment is the submission the controversies to the MERCOSUR
Trade Commission (MTC), which act as a mediator both in conflict among member states or conflict
among member states and private parties. Read more; Gabriella Giovanna and Jeanine Gama,
‘Considerations on the MERCOSUR dispute settlement mechanism and the impact of its decisions in the
WTO dispute resolution system’ (2006) 1(4) CEBRI papers, page 6. Added that the MERCOSUR institution
under the Treaty of Ouro Preto and Olivos include with seven institutions deal with implementing
MERCOSUR’s principles and purposes. They include the Council of the Common market (Council), the
Common Market Group (Group), the MERCOSUR Commerce Commission (MCC), the Joint Parliamentary
Commission, the Economic and Social Consultative Forum (Forum), the Administrative Secretariat
(Secretariat), and the Permanent Appellate Tribunal (Tribunal). Read more, Rafael A. Porrata-Doria,
‘MERCOSUR: the common market of the twenty-first century?’ (2004) 32 (1) Georgia journal of
international and comparative law, page 14-19
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)  The Olivos Protocol’*?

The Olivos Protocol, which came in force on the 1* January 2004,°*3 achieved the

914 \with the aim of interpreting MERCOSUR

establishment of a permanent review court
regulations and settling trade disputes.’® This Protocol was designed to replace the
1991 Protocol of Brasilia.”*® The establishment of Protocol Olivos gave the MERCOSUR
dispute settlement mechanism its legal features and improved its institutional structure.
Firstly, the development of this Protocol introduced a rule of choice of forum, whereby
member states are allowed to choose between DSMs with ‘multilateral or preferential
free-trade agreements’. This option also allowed member states to refer their disputes
to the World Trade Organisation (WTQ) dispute settlement mechanism and other trade
organisations.”” The parties to the dispute cannot apply the case again in the court of
another international organisation when they have agreed to apply it to the MERCOSUR

918

dispute settlement system in order to avoid forum shopping.” Therefore, the selection

of one forum excludes the option of choosing another; once they have made their

919

selection, they cannot change it”~ and the parties will no longer be able to resort to

2 The full text of the Olivos Protocol (sources of English translation), is available at:

http://www.jstor.org/stable/20694326

3 Before the Olivos Protocol is coming into force, the original text of the Protocol of Ushuaia remained
valid. The Protocol of Ushuaia in 1998 concerns the commitment to democracy relates to the creation of
the Permanent Tribunal of Review to reform the dispute settlement of MERCOSUR.

71 A Permanent Tribunal of Review is designed to guarantee the correct interpretation, application and
fulfillment of the fundamental instruments of the integration process and MERCOSUR norm. The power of
the Permanent Tribunal of Review states in Article 22 of the Protocol Olivos as ‘to confirm, modify or
revoke the legal basis and decisions’ of an ad hoc arbitral panel and the Tribunal’s decision take
precedence over those of the ad hoc body.

95 |n addition to the Protocol of Olivios, it also covers the 1994 Protocol of Colonia®®® concerning
investment disputes for the Promotion and Reciprocal Protection of Investment and the 1994 Protocol of
Buenos Aires for the Promotion and Protection of Investments Coming from non-MERCOSUR State Parties.
For an information of The protocol Buenos Aires visits http://www.sice.oas.org/ trade/mrcsrs/decisions/AN0194_e.asp
7 The development of The Olivos Protocol brought the progress in the process of integration within
MERCOSUR and to improve the system for the settlement of disputes as stated in the preamble of the Olivos
Protocol for the settlement of disputes in MERCOSUR. See also, Marcilo Toscano Franca Filho, Lucas Lixinski
and Maria Belén Olmos Giupponi (ed.) The law of MERCOSUR (Hart Publishing 2010), page 75

917 ASEAN studies centre, ‘MERCOSUR economic integration: lessons for ASEAN’ 2009 LSEAS report no.5,
page 5 and Protocol of Olivos, art 1.2

°'% Christian Arnold and Berthold Rittberger, ‘The legalisation of dispute resolution in MERCOSUR’ (2013)
5(3) Journal of Politics in Latin America, page 103 save file Arnold_rittberger_2013_jpla

1 ASEAN studies centre, ‘MERCOSUR economic integration: lessons for ASEAN’ 2009 LSEAS report no.5, page 6
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another forum to settle the same dispute.’® The Protocol of Olivos retained the basic
elements of the Protocol of Brasilia, allowing the parties to resort to judicial means after
the failure of negotiations. Moreover, it also enabled the arbitral panel to ensure
compliance with its past decisions. Secondly, the Olivos Protocol established a
permanent review tribunal composed of five arbitrators to hear appeals of arbitration

awards.”**

The arbitrators were selected based on mutual accord for a three-year term
agreed by majority vote. The judicial review of the decisions is made by ad hoc panels. A
Permanent Review Court has the duty to interpret the MERCOSUR regulations and settle
trade disputes. Furthermore, the Permanent Review Court has the duty to consult
opinions at the request of the states, the MERCOSUR body and the Supreme Courts of
the member states. All the development proposals require opting for a stronger

legalised order by the creation of an international judicial body in order to ensure the

effective and uniform application of the MERCOSUR legislation.®*

4.2.3.2 Process of the Common Market of the South’s dispute settlement regime

a) Consultation

As a first step, the state parties should attempt to resolve their conflicts through

direct negotiations within fifteen working days®?® (unless they extend the time limit).

2% United Nations, ‘Dispute settlement regional approach MERCOSURE’ 2003 United Nations conference

on trade and development http://unctad.org/en/docs/edmmisc232add28_en.pdf accessed 1 January
2016, page 22

L The fifth arbitrators is chosen by consensus — one arbitrator designated by each member states and
the fifth one chosen by consensus from the arbitrators included in a list of eight arbitrators- two from
each member state as stated in articles 18 to 20 of the Protocol of Olivos.

922 According to Christian Tomuschat explains an international judicial body can be defined as five criteria:
(1) it must be permanent; (2) it must have been established by an international legal or instrument; (3) it
must resort to international law in order to decide the cased summited to it; (4) it must decide the cases
on the basis of preexisting rules of procedure and (5) its decision must be legally binding. Cesare Romano
adds two other classification: (1) the judicial body must be composed of judges who have not been
appointed ad hoc by the parties, but rather who have been chosen before a case is submitted through an
impartial mechanism; (2) among the parties to the dispute, at least one must be a sovereign state or an
international organisation. Read more, Romano Cesare, ‘The proliferation of international judicial bodies:
the pieces of the puzzle’ (1999) 21(709 International Law and Politics, page 713-715

%23 Article 4 and 5 of the Protocol Olivos
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The parties to a controversy should simultaneously inform the Secretariat of their

924 925

progress and the results.”” If the negotiation fails’ or the dispute is only partially

926
d,

resolve the matter is referred to the Common Market Group,’?’ which then has

thirteen days (after the matter was submitted to it) to issue its recommendations for
resolving the dispute.’?® Experts are allowed to provide advice and formulate these

929

recommendations.”” Then the Common Market Group will present the parties with a

recommended resolution of their controversy.’*

b) Ad Hoc arbitration panel

The parties to a dispute must first attempt to settle it through direct negotiation.”* If

the Common Market Group is also unable to resolve the dispute, any one of the state

parties’ can request it to be submitted to arbitration®® by an ad hoc panel of three

934

arbitrators.”" The Protocol Olivos allows the parties to a controversy that has not been

resolved by negotiation to agree to submit it to the arbitral Tribunal rather than the
Group of an ad hoc arbitration panel for resolution. Under the Protocol of Olivos, the
parties to a dispute that has not been resolved by negotiation may also have direct

935

access to the Permanent Review Court.””” According to Article 23, the dispute can be

94 Article 2 and 3 of the Protocol of Brasilia; Article 4 and 5 of Protocol Olivos

Article 2 of the Protocol of Brasilia

Rafael A. Porrata-Doria, ‘MERCOSUR: the common market of the twenty-first century?’ (2004) 32 (1)
Georgia journal of international and comparative law, page 19

27 Article 4(1) of the Protocol Brasilia

Article 8 of the Protocol of Olivos

Article 4(2) of the Protocol of Brasilia

Article 5 of the Protocol of Brasilia and Article 6 of Protocol Olivos

Article 4 of the Protocol of Olivos

The request is done by notifying and intending to the Administrative Secretariat of MERCOSUR. Then,
the Secretariat will inform the other member states involved in the dispute.

3 Ad hoc arbitration is conducted without an administering authority and generally without the aid of
institutional procedural rules. Read, Christian Leathley, ‘The MERCOSUR dispute resolution system’ 2002
MERCOSUR study group, page5

% List of three arbitrators are selected from a list managed by the Secretariat as stated in Article 9 of the
Protocol of Brasilia and Article 10 of Protocol Olivos

% The Permanent Review Court is the principal judicial organ of MERCOSUR and sits in the city of
Asuncion, Paraguay. Although the the Permanent Review can sit in other MERCOSUR member states for

925
926

928
929
930
931
932
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referred directly to the Court without going to the Group or the ad hoc arbitration panel.
Article 23 of the Protocol Olivos addresses the possibility that may arise ‘when the

I,936namely, that in this

parties to a controversy submit the controversy to the Tribuna
situation the Tribunal will act as an arbitration panel and its decision will be final. Article
20 of the Protocol Brasilia and Article 16 of the Protocol Olivos state that the arbitrators
are limited to making an award a maximum of ninety days®’ from the date of the
appointment of the third arbitrator. In this case, the decision of the court will be final
and binding. The Tribunal and the arbitral panel will decide the controversy based on

the disposition of the ‘community law’, as well as those principles and norms of

international law that apply to matter.

The panellists in a MERCOSUR arbitral tribunal, both in the ad hoc arbitration
Court and the Permanent Review Court, are jurists with a recognised competence in

938

trade and economic matters.” To maintain the independence of the tribunal, the

presiding arbitrator and his or her alternative cannot be citizens of the disputing parties,

even in a case where the appointment is made by the Administrative Secretariat.”*

c) Appealing the Award

As stated in Article 17(1),°*° the Protocol Olivos changed MERCOSUR’s dispute

resolution mechanism by enabling arbitration awards to be appealed to the Permanent

well-founded, See generally Christian Leathley, International dispute resolution in Latin America: an
institutional overview (Kluwer Law International 2007), page 155

% The arbitral tribunal will establish its own rules of procedure, subject to allowing the parties a full
opportunity to be heard, to present their case, and the proceeding being expeditious (article 15 of the
Protocol of Brasilia. Read, Christian Leathley,'The MERCOSUR dispute resolution system’ 2002 MERCOSUR
study group, page5

%7 Within the period only ninety days means that an award must be made within sixty days extendible by
a maximum of thirty days.

%% Article 13.2 of The Protocol of Brasilia

Article 10.3 (i) of The Protocol of Olivos

The appeal process from an award of an ad hoc arbitral tribunal may be commenced by either party
within 15 days refers to article 17(1) of the Protocol of Olivos

939
940
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Appellate Tribunal (Permanent Review Court), which consists of five arbitrators.”** The
period of time for the Tribunal to render an award should be within thirty days after the

filing of a response to the appeal and in making the award, it may confirm, modify or

revoke the legal reasoning and decision of the award of the original arbitration panel.®*

It is important to note that the appeal would only relate to those issues that are dealt

with within the award or the legal interpretation of community law set out in the

943
d.

awar The decision of the Permanent Review Court is final, which means that it

cannot be appealed and it prevails over the award of the arbitration panel.’**

d) Decisions and their adoption

Any decisions®® made by the ad hoc arbitration panel and tribunal are to be

947

adopted by majority vote®*® and signed by all its members.””’ The Permanent Review

Tribunal will only consider questions of law and it specifically has the authority to

confirm and modify an award. Also, its decision is binding on the parties and cannot be

948
d.

appeale If any of the losing parties feel confused about an award, they may request

! The Tribunal is to be composed of five arbitrators, with each MERCOSUR country choosing one

arbitrator. Four of whom are appointed by each member state for two-year term (Article 18(1) and 18(2)
of the Protocol Olivos. One of whom shall be unanimously appointed by member states for three-year
with nonrenewal period unless agreed consensus by the State Parties (Article 18(3) of Protocol Olivos. If a
consensus is not possible, then the Director of the Administrative Secretariat in Montevideo selects the
fifth arbitrators by lottery from a pre-submitted list of eight candidates. When a dispute only involves two
countries, the Permanent Tribunal of Review is limited to three arbitrators, with one arbitrator from each
country to the dispute and the third, a non-national, is chosen to be the President of the Tribunal by the
Director of the Administrative Secretariat through a lottery.

%2 Article 22(1) of the Protocol of Olivos, which is the Permanent Review Tribunal, will consider only
question of law, followed by its role is to ensure the consistent interpretation of the MERCOSUR legal
norms, obligations and previouse ad hoc arbitral award. Read; Christian Leathley, ‘The MERCOSUR dispute
resolution system’ 2002 MERCOSUR study group, page 10

3 Article 17(2) of the Protocol of Olivos

Article 22(2) of the Protocol of Olivos

All decisions must be carried out and implemented within the timeframe included in the decision or, if
none is mentioned, within thirty days from the date of its issue. A State Party ordered to comply with a
decision must normally inform the winning State(s) of how it intends to do so within fifteen days after
receipt of the decision.

% Article 25 of the Protocol of Olivos added that ‘the actual 