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Abstract

The subject of the thesis is Online Dispute Resodot
(ODR) and the aim of the thesis is to propose a slo@®DR
system based on the experience of the dispute rasm
movement. ODR is not an isolated phenomenon of néctemes
but a result of the evolution of disputes and dispuesolution.
Initially, disputes occurred between parties witleographical
proximity and for which traditional courts were thgrincipal
way of resolution. However, as people started tavel further
distances and communicate from afar, disputes eedlas they
increased in number, became more complex and indrgdy
cross border. Dispute resolution evolved in parhlland
Alternative Dispute Resolution (ADR) was employedowever,
disputes evolved once more when the world enteratoithe
digital era. Not only disputes became yet again rgesingly
cross-border, but new disputes appeared that arsskely in
cyberspace. In order to satisfy the requirementstloé digital
era, dispute resolution brought forth the conceptGDR. ODR
arose from the combination of ADR and the Infornoati and
Communication Technology (ICT) of the digital erAlternative
means of dispute resolution were transferred to vihré¢ual world

and gave birth to Online Dispute Resolution. ADRda®DR are



examined extensively, and the examination includelseir
concepts, their origin, the main forms of negotmatj mediation
and arbitration and their online equivalents, asllwas their

advantages and drawbacks.

The thesis illustrates the evolution of disputedatispute
resolution from the “analog” era, when dispute redgoon was
face to face, to the “digital” era, when disputese aesolved in
cyberspace. It demonstrates that ODR is a necessitythe
digital era but also that it has the potential t® & revolutionary,
effective and successful way to resolve disputesyay that will
be the future of dispute resolution. Based on theperience
accumulated by examining the evolution of disputesalution
and based on the conclusions drawn, the thesis dates a
proposal for the ODR system. The thesis describhe ODR
system, from its three step process and the netessii online
arbitration, to the ODR network, the regulation ofe ODR
system, the technological architecture of ODR prbenis, their
funding, as well as the necessary steps of creatiw@greness and

trust so that ODR fulfils its fullest potential.
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Introduction

Disputes existed as long as humans. Disputes aeerélsult
of the inevitable conflict between humans, the riésof the
struggle between parties with colliding interests goals?
Disputes arise in every environment from the famitp a
commercial environmenit,to any online community. There’s no
way to prevent disputes from arising. But as long there were
disputes people always found ways to resolve thexhthough
there have always been extra-judicial ways of ditspuesolution,
from a very early on point in human coexistenceg thrimary
way to resolve disputes has been resolution throtlgé courts.
This solution was more than reasonable in the phstause
disputes were fewer in number and used to arise thyomside
the boundaries of small societies, the members dfichk were
situated in regional proximity. However, as time sgad,
humanity evolved and the way people came into cchtand

communicated changed radically; consequently digguévolved

! “The basic premise of conflict was always the saameexpressed struggle between at least two
interdependent parties who perceive scarce resguimteompatible goals and interference from
the other party in achieving their goals” See KAT&Hhan, Dispute Resolution in Cyberspace,
Connecticut Law Reviewpl. 28, 2006, p. 953.

2 “Disputes are a fact of life in business. In fdmisinesspeople often benefit from conflict, as it
can result in energy, motivation, productivity, aockativity. The challenge lies in managing
conflict so that it doesn’t impede progress, or seordestroy the capacity to achieve business
goals”. See RULE Colin@nline Dispute Resolution For Business: B2B, E-centa Consumer,
Employment, Insurance, and other Commercial Casflidohn Wiley & Sons) 2002, p. 1.
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in parallel. People started to travel longer distas, interact
with other people of very different cultures andsdutes started

to involve much more complex than every day issues.

The inability of traditional courts to resolve theslisputes
brought attention to the already existing methodf extra-
judicial dispute resolution as an alternative toetltourts. As
humanity evolved even further by minimizing distasc and
facilitating global communication, the need for alhative
dispute resolution grew even more. During the lgstarter of the
20'" century the interest in alternative dispute regedn grew
drastically and several methods of ADR were incregsy used
to resolve all kind of disputes, with more represamve among
them negotiation, mediation and arbitration. AltlgdbuADR was
not perfect and problems arose, however, the coaalble
advantages outweighed any potential difficultiesDR methods
allowed for considerable time and cost savings, fecdantiality
and flexibility in the process and turned the focuwd the

resolution towards a conciliatory function.

With the advent of technology and the appearancethod
internet, the way of communication and with it theature of
disputes evolved once more. The world entered tihgatdl era as
information started to be stored, transmitted andhared,
communication started to be possible through a cotep screen

and a whole virtual world was created in paralleitlwthe real
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world. The vast technological development and thapid
dissemination of information influenced the natwedisputes as
is evident particularly in commercial disputes, whe
Information and Communication Technoloyyallow for an
overwhelming flow of information which enables pB$ to
perform, rather easily, limitless transactions amduthe world?
The internet has developed into a tool that faatds global
transaction, instantly, with the push of a buttounfortunately,
in the cyber world, as easily as in the real worlthese
interactions can result to disputes, over mattessdaverse as to
items of privacy, service quality, defamation andtdllectual

properties.

The ability to communicate with someone who mighe¢ b
situated on the other end of world by pushing agdenbutton,
created new kinds of disputes but also changedrthture of the
old ones. Traditional disputes became increasingigss-border,
and new disputes arose, this time borderless, &svihtual world
knows no boundaries. Disputes increased in numb&raayone
could be much easier involved in a dispute simply dccessing
the internet. New disputes of lesser value aroser, Which no

available path of resolution existed.Traditional forms of

% Hereafter will be referred as ICT.

* DOMENICI Kathy, Mediation: Empowerment in Conflict Management Paxsp (Height:
Waveland Press, Inc.), 2006, p. 18.

® Disputes arising from e-commerce i.e. transactiomer the Internet and m-commerce i.e.
transactions through the use of a mobile device.
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dispute resolution were unequipped and inadequateaddress
and resolve these disputes. The need for a systamalkle to
adapt to the new ways of communication for the fdesimn of
disputes became increasingly apparent during thetp#&wo
decades and seemed to suggest that the most seitapproach
would be found in the means of alternative dispuesolution®
As disputes evolved so did dispute resolution. Ah&tive means
of dispute resolution were transferred to the dagiera, to the

virtual world and gave birth to Online Dispute Réston.’

ODR arose from the combination of ADR and ICT tools
Technology was added as the fourth party to compemthe
traditional three side model of the parties invodven the
dispute and the third neutral party. The ADR methayhve birth
to corresponding ODR methods with most represewiti
amongst them, online negotiation, online mediatiand online
arbitration. Many ODR initiatives were born the paswo
decades, from the Virtual Magistrate to EBay andyPal, which
are counting millions of resolved disputes. ODR peated many
and highly important advantages allowing for conesidble time
and cost savings, providing flexibility in the press and
increased convenience for the disputants. Unfortehyg besides

the invaluable advantages, ODR presented severawHbacks

® BENYEKHLEF Karim and GELINAS Fabien, Online DispuResolutionlex Electronicayol.
10, No. 2,2005,p. 11.
" Hereatter will be referred as ODR.
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such as the unfamiliarity of users with the new IGdols, the
lack of human interaction and face to face contacbncerns
relating to authenticity, data security and confidi@lity but
most importantly drawbacks involving the enforcemermf
decisions. However, as is evident by the use of ttegm
“drawbacks”, these problems are not without a pos$sisolution.
The long experience of the ADR movement as well @
relatively short but still enlightening experiencef the ODR
movement provide the necessary knowledge for theuduring
of an ODR system that takes advantage of the inahle
benefits of ODR and at the same time overcomestla¢l potential

drawbacks. This research project aims to do exacthiyt.

The thesis is divided into two main parts and eadhthese
is further divided into two halves and each haltanits relevant
chapters, sections and paragraphs. The first pdrthe thesis
provides an extensive research to both ADR and ODR.
demonstrates the evolution of disputes and the apaece of
ODR as an unavoidable result of that evolution. Tirest half of
the first part is dedicated to ADR in, what is cadl for
presentation purposes, the analog era. It breaksnddDR from
its definition and its evolution during the ageso tts most
representative techniques that became the steppmtane for
ODR, its invaluable advantages, most of which wérneherited”

by ODR, to finally its most concerning inefficienes that paved
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the way for ODR. The second half of the first pastdedicated
to ODR, from the definition and the identificationof
technology’s impact, to the short history of ODRdabhe most
influential initiatives, to finally the invaluableadvantages of
ODR that assure of its successful future and theawmdable

drawbacks that any ODR system must combat.

The second part of the research is a necessaryequent
to the first. It portrays how the ODR system mus ftructured
to take full advantage of the lessons learned frdme ADR and
the ODR experience, in order to maximize the adwaaets and
minimize the potential drawbacks. The ODR systenopgosed in
this thesis tackles one by one all the drawbackseth by ODR.
The first half of the second part is dedicated thetODR
process, which must include all of the representatmethods of
dispute resolution, mainly online negotiation, oméi mediation
and online arbitration in a multi-step process thaitms to
resolve disputes as soon as possible and progressesch step
after the failure of the previous one. Online arhition, in
particular, must be the final step of the processnce only
online arbitration can overcome one of the greatéstwbacks of
ODR, which is the enforceability of ODR outcomesowever,
online arbitration itself presents drawbacks rekhtt® the online

arbitration agreement, the online arbitration prdoee and the
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online arbitration award. The ODR system proposadhe thesis

demonstrates the appropriate solutions.

The second half of the second part is dedicatedthe
structure of the ODR system. In particular, it pays the ODR
network as a global and international network ofoperation at
a national level between states and at a supramatibevel under
the auspices of an international organization witfreat
legitimacy and global presence. The internationabanization
coordinates the various ODR initiatives around thgobe,
accredits ODR providers through the clearinghousasd in
cooperation with state authorities and regulates ROBhrough
guidelines that propose minimum regulatory standardnd
ensure the safeguarding of basic principles for OB&® that the
ODR system provides an effective and fair way tosob/e
disputes. Furthermore, the second half examinesQIbR system
at the level of the provider and in particular aresw all the
relevant questions regarding the funding of ODRe.ihow ODR
providers should be funded, as well as questiongarding
technological considerations, i.e. what ICT toolkosld ODR
providers employ. Finally, even though the consiaele
advantages of ODR as well as the impressive sucodsseveral
ODR initiatives should have made the use of ODR ammon
phenomenon, however, ODR is still not widely uséne of the

reasons behind this occurrence is the lack of awass as well
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as the lack of trust regarding ODR. The last sepgtiof the
second part describes all the necessary steps rmhedt be taken
to raise awareness and increase the confidence DiROso that

finally ODR will reach its fullest potential.
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Part 1

From the Analog to the Digital Era

The first part of this research project provideseth
theoretical foundation for ODR. It describes theoéwtion in
dispute resolution that created the need for a dasand more
efficient way to resolve disputes. This need led the
appearance of ADR in the past and the appearanc®©bBR in
recent times. The reader will be taken thought anpoehensive
analysis of ODR and of the evolution in dispute obgion that

gave birth to ODR.

The first half examines dispute resolution in what
referred here, for explanatory purposes, as thelagma&ra, before
the use of ICT tools, when dispute resolution wasfprmed face
to face (traditional ADR). The first half is esseal, not only to
present a more comprehensive portrait of ODR, blstoabecause
of the commonalities between ADR and ODR. ADR coméd
with the technological advances of recent timesf¢rmation and
communication technology) is the core of most pbaths used to

resolve disputes by many Online Dispute Resolutimystems®

8 MUECKE Nial, STRANIERI Andrew and C. MILLERharlynn, Re-consider: The Integration
of Online Dispute Resolution and Decision Suppgit&ms, in POBLET Martéxpanding the
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ODR initially was developed as such combination aawblved to
a constantly developing form of dispute resolutidhat uses
technology as an integral part of the procé@sBherefore, it is
only natural that in order to understand ODR andwrsecure
conclusions the best way is to begin with the tooand
techniques of ADR and from that point examine theésehniques
when combined with ICT tools and transferred to tbaline

environment®

The second half examines dispute resolution duriting
ongoing today digital era (ODR). The main weight tfe first
part will rest on ODR and the principal surroundimgestions.
The second half illustrates that the appearanceO&fR was a
result and a necessity of the digital era and thearmges it
brought to the ways of interaction and communicatioFrom
there it proceeds to an in depth examination of QDRs
definition, several key real world examples of OD&d finally
the advantages that advocate the importance of GIDR the few

drawbacks that must be overcome.

Horizons of ODR Proceedings of the"5International Workshop on Online Dispute Resolutio
(ODR Workshop '08), Firenze: Italy), 2008, p. 1.

® WAHAB Mohamed S. Abdel, KATSH Ethan & RAINEY DamjgOnline Dispute Resolution:
Theory and Practice - A Treatise on Technology Bigpute Resolution, (Eleven International
Publishing), 2012, p. 23.

19 RULE Colin,op. cit, pp. 35, 36.
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Title 1

The Analog era (ADR)

The unreasonably high costs, the unsatisfactory amoof
time consumed by the courts, the complexity of d#tion
procedures and the uncertainty of results (with fin-win
settlement! between the disputants) discouraged and continue
to, more and more each passing day, the accessraditional
courts! According to Lord Woolf, “there is acute concerwver
the many problems which exist in the resolution citputes by
the civil courts. The problems are basically them®a The
process is too expensive, too slow and too complbexplaces
many litigants at considerable disadvantages whempgared to
their opponents. The result is inadequate accesgistice and an
inefficient and ineffective system® Alternative Dispute
Resolution, referred to also as “Appropriate DisplResolution”
or “Amicable Dispute resolution” (although the lattterm does
not usually include arbitration),js a broad term, that is used to

describe the use of methods other than litigatienrésolve the

X HAMID Nor ‘Adha Binti Abdul, The Alternative Dispute Resolution (ADR): Malaysian
Development And Its  State-of-Innovative-Art,2010, p. 2 available at
http://www.aija.org.au/NAJ%202010/Papers/Hamid %o 2(i.

12 Lord Woolf, Access to Justice, Interim Repattine 1995Access to Justice, Final Repoduly
1996as seen alUCKERMAN A. S. Adrian, Lord Woolf's Access to Ji#: Plus Ca Change....,
ModernLaw Reviewvol. 59, 1996, p. 773.
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dispute. The various methods included in ADR covarbroad
spectrum that extends from techniques of mutualotedon to
third-party-imposed solution¥ Some of the most commonly
used ADR methods include arbitration, court-annexed
arbitration, mediation, negotiation, conciliatiomed-Arb, mini-
trial, summary jury trial, early neutral evaluatiomnd judicial
settlement conference®$.0f course, it would be impractical to
expect an in depth examination of all these formfs ADR or
their online equivalents for that matter; therefatee thesis will
be confined to the most popular and most represewneéa
techniques of negotiation, mediation and arbitratio The
analysis of these methods takes place in the secomapter of
this part. The first chapter identifies ADR as ancept, its
characteristics, its appearance and its evolutidgnnally, the
third chapter evaluates ADR by examining its advegds and

disadvantages.

¥ SHAMIR Yona, Alternative Dispute Resolution Appobes and their Application, Report for
the joint UNESCO-Green Cross International progutitted “From Potential Conflict to Co-
operation Potential (PCCP): Water for Peace”, 2@08,

4 RESNIK Judith, Many Doors? Closing Doors? Alteivat Dispute Resolution and
Adjudication,Ohio State Journal on Dispute Resolutignl. 10, No. 2, 1995, pp. 217, 218.
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Chapter 1

Alternative Dispute Resolution

The first chapter is dedicated to the concept of RADin
particular the first section sets the foundation dgfining ADR.
The second section illustrates the evolution of AOROm its
conception to more recent times. Finally, the thigkction
relates to ADR of today, demonstrating the growth ADR in
the past several years, from the ADR movement ia 11970’s to

present day.

Section 1: What is ADR?

Alternative dispute resolution allows the parties ia
dispute to resolve their dispute outside the coupris is an
alternative to litigation. Synonyms include extraédjicial and
“out-of-court” dispute resolutior> ADR offers parties the
possibility to resolve their dispute and at the samme avoid

the strict regulations of litigation. The alternaéi nature of

1> HORNLE Julia,Cross-border Internet Dispute Resolutig@ambridge University Press), 2009,
p. 48.
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ADR implies that it functions as a complement totigiation
rather than a substitute. It increases access tige since it
increases the likelihood of disputes being setttédt would not
be otherwise, because of the complexities, high ptany costs
and required time associated with the legal proceskernative
dispute resolution was in the recent years explopetdnarily as
a way to resolve disputes outside the courts anduce the

judicial caseload.

Even though ADR is not a recent phenomenon, however
there was always a tendency for lawyers and academto
consider the courts as the natural and obvious diepresolvers
and to some extend “ignore a rich variety of alterive
processes that may result to a more effective dispu
resolution”! In the past, courts were considered the principal
means of dispute resolution. Fortunately, for somme now it
has become more and more common to delegate cemdesiputes
to specialized bodies for initial resolutioh.The past years,
alternative ways are used more and more to resaemmercial
disputes. Over the last few decadeslternative dispute
resolution has grown rapidly, fueled by a desirecte@ate a more
efficient way to work out differences. An alternaé to the court

system has been created by a growing pool of preif@sal

1 SANDER E. A. Frank, Varieties of Dispute Procegsim the Pound Conference: Perspectives
on Justice in the Future, 1979, p. 69.
7 bid., p. 82.
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dispute resolvers; a system that enables disputpegties to
resolve their disagreements much more rapidly affécively.'®
The parties and their lawyers are increasingly séamg to
resolve their disputes in a way that allows them &woid the
formal and complex procedures, the deficiencies aondts of the
courts and therefore they resort to what we caldayp alternative
dispute resolution. As a result, arbitration, metdoam, and other
alternative dispute resolution mechanisms are comimaitilized
today in such disparate fields as securities regola,
commercial law, employment law, domestic relatiohnabor law,
medical malpractice, construction law, internatiomaivate law,

and many other areas.

The term alternative dispute resolution entails adev
range of dispute resolution procedures the goalwdfich is to
resolve disputes in a way different than litigati®nlt includes
all the methods and processes, alternative to fd&le court, to
prevent and resolve conflicts and disputes. Thisaiserm with a
very wide definition that covers any form of disgutesolution

and “comprises all mechanisms for resolving legailspdites

8 RULE Colin,op. cit, pp. 2, 3.

¥ STONE V. W. Katherine, Alternative Dispute Resint University of California, Los Angeles
School of Law Public Law & Legal Theory ResearcpdteSeriesVol. 04, No. 30, 2004, p. 1.

20 «Strictly speaking the term ‘alternative’ may bengething of a misnomer. Most forms of ADR
are used hand in hand with either litigation oritaakion”. See CLIFT Rhys|ntroduction to
Alternative Dispute Resolution: A Comparison betwe@bitration and Mediation pp. 4, 5
available at
http://www.hilldickinson.com/pdf/A%20Comparison%28tveen%20Mediation%20and%20Arbit

ration.pdf
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without resorting to litigation™ It covers a broad range of
methods for resolution, from negotiation, which tilse simplest
and most direct technique of resolution, to arbitom and mini-
trials, which are much closer to litigation, due tbe decision-
making authority of a third neutral parfy. Mediation,
conciliation as well as some hybrid processes IMed-Arb and
the Ombudsman are included in the ADR procedu¥edhe
parties to a dispute are free to utilize any of sbomethods,
combine them, or even create new varieties of ADBrnis
depending on their needs and the nature of the uwtispHowever,
ADR systems usually fall under one of three catdgerand the
procedure is most often negotiation, mediation, arbitration,
because those forms of ADR are the most represéevndaas well

as the most successfdl.

2l HEUVEL V. D. EstherOnline Dispute Resolution as a Solution to CrossdbpE-disputesAn
Introduction to ODR1997,p. 5 available alfittp://www.oecd.org/internet/consumer/1878940.pdf
22 SHAMIR Yona,op. cit, p. 4.

2 BROWN J. Henry and MARRIOTT L. ArthuADR Principles and Practic¢London: Sweet
& Maxwell), 1993, p. 19.

4 See infra at chapter 2.
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Section 2: The birth of ADR

One must keep in mind that although a grand histaki
sweep, combined with the unavoidable economy of cggamay
lack analytical focus; however, no matter how caordd it
necessarily must be, it provides a useful and maanplete
perspective. Therefore it is beneficial to briefeyo through the
historical developments, in order to establish a eper
understanding of the reasons chaperoning the evohutin
dispute resolution. As stated, “the basic premideconflict was
always the same: an expressed struggle betweeneasttl two
interdependent parties who perceive scarce res@yrce
incompatible goals and interference from the othgarty in
achieving their goals® Therefore, disputes have existed since
the early days of civilization and so has the nebxd their

resolution.

Reading about Alternative Dispute Resolution someon
could very easily come under the impression that FAQvas
initially created in the United States of Americairdng the past
century. However, ADR is not a modern phenomenanexisted

in many cultures of the world, and existed long oef

% KATSH Ethan,op. cit, p. 953.

31



litigation.?® What is mistakenly considered as the recent bisth
ADR actually describes the renewed interest in ADRethods
and the formation of a strong movement; its modeemirth. In
reality, “alternative dispute resolution methodsvieabeen in use
since the early days of civilization”. ADR originates from
several traditional societies that did not base tesolution of
disputes on means of coercion but on the contramyumanimity.
Societies in Europe, Asia and Africa resorted totrexudicial
means to resolve disputes long before they evolvetb states
with homogenous population. Its roots date back amltiquity,
where in most traditional societies such as ancidgbteece,
China, Japan and Africa, people in order to balandeeir
conflicts and their peaceful coexistence, endeadormeans
essential for peaceful and amicable resolution béit disputes

resorting to extrajudicial forms of dispute resailut.

The first traces of ADR can be found in “1800 BC &rh
the Mari kingdom (in contemporary Syria) used medoa and
arbitration in disputes with other kingdom$®*.A first clear
mention of arbitration can be found in Plato’s “LaWw (350
B.C.). Also Plutarch had written a clever story abcarbitration

according to which he helps two parties to resobvalispute by

%6 FIADJOE Albert, Alternative Dispute Resolution: Beveloping World Perspective (London,
Sydney, Portland, Oregon: Cavendish Publishing tdd)i 2004, pp. 2-6.

2’ SEVERSON M. Margaret and BANKSTON V. Tara, Sodébrk and the Pursuit of Justice
Through MediationSocial Workyol. 40, no. 5, 2005, pp. 683-689.

%8 BOULLE Laurence, "A History of Alternative DispufResolution”, ADR Bulletin Vol. 7, No.
7, Art. 3, 2005, pp. 1, 2.
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leading them to a remote temple and convincing thtentake an
oath that they will obey to his arbitral award whiavas: “Stay
here until you conciliate”. In ancient Athens, tlagbitrators in
private lawsuits tried to make sure that everythiwgs settled
by compromise between the conflicting parties byagking an
amicable settlement; and even when they were uaabldo so,
they always decided more in a spirit of fairnessdamot strict
observance of the law, as Aristotle says in his bddthenian
Constitution”?® A rare and wondrous monument of ADR is an
illustration of an arbitration procedure on the shi of Achilles,
on which Hephaestus forged a dispute resolutionweetn two
men, who for a just solution addressed a third persthe
‘Istora’, i.e. the arbitrator, as graphically degwed by Homer in
the Illiad at the 18th Rhapsody The practice of settling disputes
by arbitration occurred very frequently in anciemtiassical
Greece, where the institution of Amphictyonic wasveloped,
which is considered the first organized institutiofh arbitration

and the ancestor of modern arbitration organizasion

The Code Digesto of the ancient Romans, stated taat
third person, called "arbitri', "recepti arbitri or
"compomissori', will settle disputes arising. Th@onfucian

school in ancient China, inspired by the moral apdlitical

2 ARISTOTLE, Athenian Constitution, 53 1-4.
% HOMER, lliadIH’ 478-608 : “[Acoi & e ayopn €0pdot £&vba de veikog ... mpdpet, d00 &
Gvdpec eveikeov giveka TOWAG.... avdpOg amo@Ouvéov o pev €0xeTo Tovt oamodovval ...]"
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philosophy of Confucius, had fostered intense armnaably in
the resolution of disputes with moral persuasiondairiendly
settlement®® From the Zhou period, in accordance with
obedience to ceremonial rules, there was an oblmgatto
attempt resolving disputes amicably. Other Asiarcigties, for
example Japan, also used to choose mediation ferrdsolution
of disputes. ADR also exists in less developed soti@is that

have kept a more primitive way of living, like thBushmen in

the Kalahari Deserf?

In India already since 500 B.C. arbitration waseafure of
Indian life. People submitted their differences uatarily to the
“Panchayats” who resolved the disputes and theicidi®mns were
binding. Furthermore, disputes were settled peatgfwith the
intervention of the “kulas” (family or tribal assdities), the
“srenis” (unions of men with the same job) and thmarishads”
(assemblies of educated people who knew the lawgfobe they
were brought to the king for a ruling. Much latein 1889 the

first Indian Arbitration Act was passed, which mad®R more

31 WATSON Adam,The Evolution of International Society: A ComparatHistorical Analysis
(Taylor & Francis Book L.t.d.), 2006, p. 163.

%2 The lack of technological refinement belies sagioation in dispute resolution practices which
have evolved without courts and a formal stateesysind are suited to the needs of a collective
hunter-gatherer society. The Bushmen’s is not ghiédexistence and disputes occur over food,
land and mates. Those in conflict bring other mensiloé the tribe together to hear out both sides.
Where passions rise, senior tribal members hidedibputants’ poisoned hunting arrows to
prevent resort to violence. If resolution is naaaleed in the small group the larger community is
brought together where everyone is able to tal&ugh methods that have obvious analogies with
mediation, conciliation and peace-making practisesion-traditional societies similar among
Hawaiian islanders, the Yoruba of Nigeria and tHekiazian of the Caucuses.” See BOULLE
Laurence, op. cit., pp. 1, 2.
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systematic and organized, and widely used to resadisputes in

recent years.

Religion always accepted ADR as a way to resolve a
dispute. The Christian religion as well as Judaidang ago
provided guidance on how to resolve disputes andd ha
established negotiation, mediation and arbitrati@$ main ways
of resolution. The dialogue between Abraham and gedarding
criteria for the destruction of Sodom and Gomorrdaken from
the torah, is one of the first mentions of a neg@aoion;
furthermore the Ten Commandments and the 613 lavad tan be
found in the torah, which Moses brought from mousinai are
one of the first examples of a framework that guddeeople of
that time on how to resolve disputésAccording to the Bible,
King Solomon in 960 B.C. was the first arbitratovhen he was
asked to resolve a dispute about a baby and higtfid mother.
When the two women wrote to Solomon to resolve theaispute,
he refereed with wisdom and compassion and resolveeé
dispute by awarding justic¥ Furthermore, Apostle Paul argued
in favour of the use of ADR instead of litigatiors & means of
resolving disputes between people of their faith.say this to
shame you. Is it possible that there is nobody aghwgou to be

wise enough to judge a dispute between believers? iBstead,

% LODDER R. Arno and ZELEZNIKOW JohrEnhanced Dispute Resolution through the use of
Information TechnologyCambridge University Press, 2010, p. 1.
% The Bible, 1 Kings 3:16-28.
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one brother goes to law against another and thisnidront of
unbelievers. The very fact that you have lawsuitwoag you
means you have been completely defeated alreddyThe
concept of arbitration (thakim) was practiced inetMiddle East
from the early days of Islam and Islamic law eadyg recognized
the legitimacy of arbitration as a peaceful meanfsresolving
disputes both in civil and public la®. “Among the intriguing
historical illustrations of ‘ADR’ phenomena is theole of
Mohammed in averting war over the reconstructionkedaba”?’

People from all religions, such as Jews, ChristiaNsslims and

Buddhists have practiced ADR for thousands of ye&rs

But even later on throughout history, alternativeams of
dispute resolution always had a strong presencer iBetance,
during the middle ages, “whenever an injury was €ad by one
person against another, the parties were expectedetach an
agreement that would restore both parties and tammunity to
a state where all involved healed from injury”. Another
example of ADR during the middle ages was in Wesarkcia, the
use of symbolic contests to resolve land disputiesthe Italian
peninsula, several Italian cities became tradinghtees of the

then known civilized world and utilized ADR throughhe

% The Bible, 1 Corinthians 6:6.

% WATSON Adamop. cit, p. 57.

3" BOULLE Laurenceop. cit, pp. 1, 2.

% MOORE W. Christopher,The Mediation Process: Practical Strategies for dtéisg Conflict
(John Wiley & Sons)2003, p. 14.

* SEVERSON M. Margaret and BANKSTON V. Tap. cit, pp. 683-689.
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existence of the “fair courts” that were establigheby
commercial traders in order to resolve the disputbat arose

during the annual fairs.

In England during the 10th century neighbours owane
private differences in accordance with customarw land “there
were a number of early examples of consensual jdidson,
more like modern arbitration, in addition to theoprerty based
power of the king and the local lord®.By 1224 arbitration was
used to resolve commercial disput&sDuring the fourteenth and
fifteenth centuries ADR was fairly common and tha&bby of the
“Chartered Institute of Arbitrators” in London haseveral
framed arbitration awards from that time, that amery similar to
today’'s awards and according to which, arbitratorssolved
disputes relating to land disputes between neiglsbas well as

farming rights®

In France, one of the homelands of modern preveativ
resolution, it is characteristic that the French gil€ator
introduced in 1790, as mandatory in all cases, thmevious
attempt of the parties to conciliafé. After the French

Revolution, arbitration was regarded as natural lamd the

4 MANEVY Isabelle, Online Dispute Resolution: What Future2001, p. 4 available at
http://ithoumyre.chez.com/uni/mem/17/0dr01.pdf

“LCARTER T. AlbertA History of the English Court§™ Ed., (London: Hambledon Press), 1994,
pp. 2, 3.

“2 RULE Colin,op. cit, pp. 13, 14.

* FERRAND Frederique, La mediation judiciaileXPERTSNo 41, 1998, p. 8.
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Constitution of 1791 declared the constitutionaght of citizens
to resort to arbitration. Already in the second thaf the 19th
century there is mediation to resolve disputes ca@méng
employment relationships in England, France, Belgiuand

Holland.

Even in the United States, with their relatively osher
history, ADR has been in effect for centuries. Forstance,
“statutes like those enacted in Pennsylvania in 37hd 1810,
provided for arbitration in matters pending in couf’
Furthermore, George Washington’s last testamentluded an
arbitration clause providing that any dispute abouhe
interpretation of its wording should be resolved bhypanel of
three arbitrators. In 1854 the United States Supeer@ourt
iIssued a verdict in accordance to which arbitratersre entitled
to issue binding decisions and contributed in 192& the
enactment of the federal arbitration act. At thegbnning of the
twentieth century, ADR was promoted even further tlwi
international arbitration “as the foundation of @w world order
and the formulation of many major ADR organizatiossch as
the ‘International Court of Arbitration’ at the ‘ternational
Chamber of Commerce’ (1923) and the ‘American Arhtion

Association’ (1926)"%

“MANEVY Isabelle,op. cit, p. 4.
> RULE Colin,op. cit, pp. 13, 14.

38



Section 3: The 20'" Century Rebirth of ADR

Disputes and dispute resolution have changed oviee t
centuries and continued to change during the twethticentury.
In the United States, particularly, during the 1%6@nhediation
becomes highly developed with the establishmentcommunity
mediation centers in order to resolve environmentasputes,
family disputes, and commercial mattefs“In the 1970s, jurists
began to voice concerns about the rising costs amareasing
delays associated with litigation and some envigdncheaper,
faster, less formal and more effective dispute desi@n in such
alternatives as arbitration and mediatioH”.In response to
deficiencies in the official court system, mainlycademic
scholars advocated the increasing use of ADR and
conceptualized ADR, forming what later became knowas® the
modern ADR movement® While there long have been alternative
means to resolve disputes other than traditionatightion,
perhaps one of the most important milestones forRAWvas the
1970’s, when in Europe and North America the incgean civil
court cases led lawyers and academics to speakhefsto called
“litigation explosion” and resulted in the modern DR

movement.

“Ibid., p. 15.
 MANEVY lsabelle,op. cit, p. 4.
“8 HORNLE Julia,op. cit, p. 48.
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The ADR movement was the centre of attention at the
“Pound Conference on The Causes of Popular Diss$atitson
with the Administration of Justice”, which took pda in
Minneapolis, Minnesota, from the seventh to the thirof April
1976 and where “US chief Justice Warren Burger euta@ed the
exploration and use of informal dispute resolutipnocesses™’
At the same conference, Harvard Law Professor FranlA.
Sander revolutionized the ADR field by proposingethormation
of the “multi-door courthouse”, according to whichlisputes
would be evaluated then directed to the most appiatg process
or sequence of processe¥® Law schools and academics started
to develop the theoretical background behind ADRgséd on
concepts such as negotiation theory, which turnéeé dispute
resolution movement into a defined discipline antbwed for an
expansion and professionalization of the field dwgithe next
decades’* New ADR providers started to increasingly appeada

the already existing ones experienced a dramatiseraof their

caseload®?

The increasing difficulty to ascribe justice, inworidwide

level, due to the large number of cases broughtctaurt, the

9 LODDER R. Arno and ZELEZNIKOW John, op. cit., p. 1

0 JACOBSL. Becky, Often Wrong, never in Doubt: How Anti-arkiion Expectancy Bias may
Limit Access to JusticeVlaine Law Reviewyol. 62, 2010, p. 532.

1 RULE Caolin,op. cit, p. 16.

*2 For instance, “the American Arbitration Associatidhe largest business-to-business dispute
resolution service provider in the United Statemdied more than 150,000 cases in 1999, while
Judicial Arbitration and Mediation Services (JAM8andled more than 60,000. The Better
Business Bureau (BBB) handled more than 450,008scas2000”1bid., p. 17.
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organizational structure of the judicial system,etltontinuous
procedural processes, the long duration of the l[tdametimes
leading to a denial of justice, the high economiasts which in
many cases exceed the value of the subject matterd the
psychological suffering of the parties, made litigmn
ineffective, thereby leading over the past few ysanll
developed countries to seek remedies and immergeoua forms

of alternative dispute resolutio®.

The dissemination in theory and practice of alteina
ways to resolve disputes and avoid litigation was the first
place a result of the parties themselves who wisbh@dvoid the
formal, complex and often lengthy judicial proceésr the
deficiencies, costs and the increased uncertaiang secondly, a
result of the realization that civil justice was drstill is in
crisis due to excessive caseloads of private dispudverloading
the civil courts of all developed countries. Forstance, in
France the last thirty years have seen a large dase in civil,
commercial and labour cases for judgment. The Fhepedicial
system responds quite adequately in the first degréy
processing cases within a reasonable period of B®nths. In
second degree, however, there is a considerableblero with
cases in the Court of Appeal taking up to 14 to ménths with

the prospect of continuous increase in time.

® HERTZ Ketilbjgrn & LOOKOFSKY Joseph, Transnational Litigation and Commercial
Arbitration, (Juris Publishing Inc.), 2nd E®2004, p. 755.
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Italy is facing a very serious problem in the haimd of
private disputes because of the ever increasingesasihis has
resulted in the average duration of a trial to exdethree years
in the first instance and for a final decision ofiet Court of
Appeal the parties often wait more than 10 yearsc8use of
this situation many Italian lawyers appeal to ther&pean Court
seeking the conviction of the Italian governmentr foreach of
Article 6 of the “European Convention on Human Righ which
provides, the right of every person to be triedthe case within
a reasonable time. In England, the time requiredptmcess a
case in the first instance is around three years tloe court of
London and around four years for cases in courtstsole
London. The greatest problem is, the extremely hogists which
the rich can withstand because of their financialuation and
the poor because of the benefit of free legal abdt for people
of the middle classes who do not have the finanaallity nor
gualify for free legal aid, to appeal to civil just is almost
prohibitive. Finally, in the United States delaysn ithe
processing of civil cases are quite large althougk duration of
the trial is different in each state and often imetcourts of the
same staté? The ineffectiveness of traditional courts, duette
excessive caseload combined with numerous advarstageADR,

shined the spotlight on those methods as an effectlternative.

> GENN Hazel, 'Tribunals and. Informal Justiddhdern Law Reviewol. 56, 1993, p. 277.
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As stated, the modern ADR movement found its roots
initially in the United States, which resulted toorcsiderable
skepticism from the European side as it was peredias “a way
to Americanize the law™ However, over the years alternative
resolution has gained strength in contemporary piesi law.
Especially lately ADR becomes more and more populiar
Europe to a point where in the United States thecpatages are
similar to those of continental Europe. In a survegnducted by
the Euro-barometer and published in October 200kle tesults
showed that 59% of the people were aware of thesexice of
alternative dispute resolution, while 56% felt rgatb resort to
ADR, if necessary. Not only that, but furthermoreairthg the
past years in the European Union there have beemsiderable
efforts to regulate the development of ADR “partiadly in the
information society context, in order to improveethrust that
consumers and small and medium-sized businesseseplin

electronic commerce®®

Member States and institutions have shown a stramgl
substantial interest in ADR. Starting from the axtiplan of the
Vienna European Council in December 1998, the casodns of

the Tampere European Council in 1999 and the work the

% MARRIOTT, Arthur, Tell it to the judge...but only iffou feel you mustArbitration
International vol.12, 1995, p.13.

% COM/2002/0196 finalGreen paper on alternative dispute resolution Wil end commercial
law, 2002, p. 6.
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European Summit in Lisbon in 2000,the Council of Ministers
for Justice and Home Affairs in 2000 invited the @mission to
present a “Green Paper on alternative dispute netsoh in civil
and commercial law”, excluding Arbitratio®.In 19.04.2002, the
Commission adopted the “Green Paper on alternattispute
resolution in civil and commercial law”, which raas awareness
on ADR, details the developments in the field ofteaudicial
dispute resolution and notes that the developmeift tlbose
specific methods for resolving disputes should rb@t seen as a
way of addressing the difficulties that charactexizthe
functioning of the courts, but as an alternative ans to
consensual social peace, which in many cases migéhtmore

convenient to resort to.

Especially for consumer disputes which are consedethe
most advanced regarding extrajudicial settlem&hnt,the
Commission considered that ADR through impartial dregors
can lead to constructive solutions and proceeded isgue
recommendations according to which there are two jana
categories of alternative methods of dispute resi@mn. One
includes procedures under which the third partydfsna solution

which then submits to the parties and the other ludes

> DONEGAN L. SusanAlternative dispute resolution for global consuménsE-commerce
transactions. E-commerce: law and jurisdictifluwer Law International), 2003, p. 61.

°8 COM/2002/0196 finalgp. cit, p. 10.

* JACOBS Wendela and JOUSTRA Caria, Consumer redress scHeomesa comparative
perspectiveConsumer Law Journalol. 11, 1995, p. 16.
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procedures in which a third party helps the partiesreach an
agreement, without taking a firm stand on how tosabse the
dispute. The interest of the Community and the dgremaportance
it attaches to alternative ways of dispute resodmtiis shown by
the creation in 2000 of the European Extra judictaNetbook
“EE j-Net” to coordinate dispute resolution in Memb States
and provide communication and support to the paxtielhe
“Directive 2008/52/EC of the European parliamentdanf the
council of 21 May 2008 on certain aspects of methatin civil
and commercial matters” encourages the use of mieamnaand
amicable settlement of disputes and is applicabieit{ally) in
cross-border disputes in civil and commercial masteexcluding
tax, customs, administrative affairs and the liabjilof the State
for acts omission$® One can clearly see the EU efforts to
facilitate access to ADR, by promoting amicable té&ement and
the use of mediation and by balancing the relatiopsbetween

ADR and the judicial route.

Over the last years it has become standard in sa&ver
European member states for the court to recommendequire
the prior attempt of the resolution of the disputerough ADR
before the parties are allowed to proceed to litiga. For

instance, “in Portugal and several German ‘La&ndeclaimants

60 2008/52/EMirective of the European parliament and of thenoillof 21 May 2008 on certain
aspects of mediation in civil and commercial mattéfficial Journal of the European Union L
136/3.
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must first resort to ADR before the actual judiciptoceedings
may begin, whereas in Ireland and Sweden, the cowitl
attempt to achieve a settlement among the parteesn if such

is not legally required™?

In France the prevailing alternative ways of setgicivil
disputes include conciliation and mediation. Botheaproposed
by the judge and exercised by a third party. Theerh
procedural law expressly provides that settlemesitamong the
powers of the court. Mediation is primarily exerets in family
matters, inheritance, labor, joint ownership and maoercial
matters as well as general matters of business lale court, if
it considers that a dialogue can take place betwélea parties
and that an alternative method is more suitable thog resolution
of the dispute may appoint a neutral third party tonduct
mediation. The mediation should be completed inethmonths,
but there is a possibility to extend for anothem®nths. A legal
person (an agency or a mediation company) or a redtperson
may be appointed as a mediator. The mediator isepehdent
and acts freely in mediation without following a risit
procedure, but under the supervision of the judgethe end, if
the parties come to a settlement, they report itthe court. The

judge, if the parties so request, may declare eaéable the

1 EU study on the Legal analysis of a Single Mafkethe Information Society. New rules for a
new ageDigital Agenda For Europe; A 2020 initiativg010, pp. 10, 11.
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agreement for resolving the dispute, if it does noblate any

rule of the law, is not contrary to public policy abusive®

In England, in addition to the ordinary civil cosrtand to
complement them, alternative justice operates sgstelly and
with the prospect of advancement. Initiated by fé&miaw in
1980 ADR has been extended to almost all areas rofgie law,
primarily in commercial law, which has shown consrdble
growth. Several ADR centers operate, such as thendon Court
of International Arbitration”, as independent ordgaations
(bodies), staffed by lawyers and other trained msdionals,
covering the entire spectrum of ADR. The rules ofvit
procedure in England, after a radical reform by doWoolf,
argue explicitly and unambiguously in favor of tledternative
justice. Explicitly given is the right in court tostay the
proceedings for a month, even if the parties do moth to

attempt to resolve their dispute through mediation.

Furthermore, besides Europe in other parts of therld

ADR has become a commonality. Japan has an extensiv

tradition in ADR and the beginnings of alternativeethods of
resolving disputes are reaching the 16th centuryedMation is
praised by all relevant players, as the way to dgsodisputes,
which is the most convenient and the most adapted the

mentality and culture of the Japanese people. Whteoomes to

> FERRAND Frederiqueyp. cit, p. 10.
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small claims (under 300,000 yen) the judge refelmg tase to a
mediator for amicable settlement and the lawyerenlselves
seek an amicable settlement of cases. In Japanctireent legal
framework is not limited to mediation and there amany ADR
organizations, depending on the types of cases .(e.g
environmental pollution, employment relationships,
construction, accidents, credit agreements, trade rfaw

materials, defective products, intellectual propgretc.).

In India, extrajudicial settlements are encouragé¢d
address the growing backlog of cases pending betbmee courts.
In 1996 India adopted the Law on Arbitration and nediation,
which was based on the “United Nations Commissiom o
International Trade Law (UNCITRAL) Model Law on
international Commercial Arbitration”, and since etth has
further developed and promoted ADR, by facilitatinige use of
various ADR methods, such as arbitration, mediation
conciliation, negotiation, Mini-Trials, consumersorums, Lok
Adalats and the Banking Ombudsman. For the effeetiv
implementation of alternative dispute resolution gchanisms, a
number of important organizations have been estdidd,
making significant contributions to the promotionf ADR in
India, that need special mention, such as the “amdCouncil of
Arbitration” (ICA), the *“International Centre for lAernative

Dispute Resolution” (ICADR) the “Federation of Inrech Chamber
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of Commerce and Industry”, the “Indian Chamber obr@merce”

and the “Chamber of Commerce and Industry of Berigal

In Canada and particularly in Quebec the amicable
settlement of cases occurs through judicial mediatbefore the
Court of Appeals. This alternative measure has mmovhighly
successful and has met the positive contributionlafyers® In
the U.S. ADR is in the minds of the parties the mgpular
institution for fast, economical and efficient rdabion of the
dispute. The “Uniform Mediation Act” is the specialegal
framework that regulates the issue throughout tlaurmtry and
mediation is applied in many branches of law (famillabor,
criminal and administrative litigation). Furthermer Alternative
Dispute Resolution is analyzed at a high scientifexel in many
American universities. The scientific developmerftadternative
justice was launched by Harvard University and soexpanded
to almost all the United States, in many universsti where
many European mediators go for special educatiorosMof the
research and education relates to various techmquef
alternative dispute resolution and novel techniquwesd methods
are created, which often combine elements of coiatibn,
mediation and arbitration (e.g. med-arb, rent- age, mini-trial

etc.).

® OTIS Louise,Pour une nouvelle justice civil®]agistrats Européens pour la Démocratie et les
Libertés 2011, p. 27.
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Today ADR, after thousands of years of evolutiondan
after its modern rebirth due to the ADR movement tie
twentieth century, has built an indisputable foutida and holds
a secure foothold in the resolution of disputes. gN#gation,
mediation and arbitration have become popular anidhty
utilized surrogates for litigation, to the extenhat ADR is
considered the usual way to resolve disputes inidewariety of
areas, such as workplace disputes, insurance claims
construction defects, intellectual property, andbpo policy

disputes.
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Chapter 2

Forms of ADR

Traditional ADR includes a wide variety of dispute
resolution methods from party-to-party engagementn i
negotiations, mediation and arbitration to variatso such as
expert evaluation and mini-trials, to hybrid formteat combine
methods such as med-arb. The various techniquesraditional
ADR can be envisioned along a spectrum. At one ¢hédre are
ADR techniques with which the parties have contmer both
the procedure and the outcome. At the other end taihniques
with which control is transferred totally to a thlirneutral
decision maker who resembles a judge. All otherhteicques can
be found somewhere in betwe&h.However, these various
methods and techniques will not be examined in deb&re, as
the goal of this thesis is not to enumerate or ddsx all the
different variations, but instead provide a bettemderstanding
of the techniques that came to influence ODR and tbdchniques
that describe the different steps of dispute resimo, operating
as building blocks for all else; negotiation as alwntary
procedure between the parties, mediation becausi@diudes an

assisting neutral third party and arbitration besadut includes a

® RULE Colin,op. cit, p. 37.
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neutral third party with decision authority. The sdinction
between methods assisted by third neutrals andahes that are
not as well as the distinction between adjudicatiaved not will
be of great importance later on in the examinatioh ODR.
However, the last section presents not only arltioba but also
some of the hybrid forms of ADR, because a brieépentation is
essential in better understanding ADR and its whagleectrum.
The other methods that are included in the brieégentation are

conciliation, mini-trials, med-arb and the Ombudama

Section 1: Negotiation

“Let us neweegotiate out of fear
but let uever fear to negotiate.®

J. F. Kennedy

Negotiation is one of the most basic forms of irgetion®™
and people are constantly negotiating in everydafe land in

business even if they don't realize Gt. Negotiation is so

% KENNEDY F. JohnPresident of the United States of America inaugadalress, January 20,
1961.

% MOFFITT Michael & BORDONERobert, The handbook of Dispute Resoluti¢Ban Francisco:
Jossey Bass), 2005, p. 279.

6" BETANCOURT C. Julia and ZLATANSKA Elina, Online §ute Resolution (ODR): What Is
It, and Is It the Way Forward®ternational Journal of Arbitrationyol. 79, Is. 3, 201,3p. 4
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common that it is practically involved in all inteersonal
communication and can be identified in most of theeryday
interactions® After all, it is essential to understand that & a
communication process that takes place whenever want

something from someone or someone wants somethionm fus®®

Negotiation is the most common and simplest methad
alternative dispute resolution and is placed at there of
practically any ADR process, especially non-bindirgspute
resolution procedures such as mediati@nNegotiation theory
has been the theoretical background for disputeoheson
theory. Negotiation is the means by which conflitdi parties
settle their differences, with their mutual effotb reach an
agreement through processes based on communication,
persuasion and the consolidation of confidedt€ommunication
and consultation with the other side to achieveesalution of

the dispute constitute the process of negotiatitin.its simplest

% “You negotiate with your kids about their bedtinyu negotiate with your boss about your
raise, you negotiate with the car dealer abouptirehase price for your new minivan [...] as the
saying goes, in work as in life, you don't get wiyau deserve, you get what you negotiate”.
RULE Colin,op. cit, p. 38.

% SHELL G. RichardBargaining for advantage: Negotiation Strategies Reasonable People
(Viking), 1996, p. 6.

" MOEVES S. Amy and MOEVEX. Scott, Two Roads Diverged: A Tale of Technology and
Alternative Dispute Resolutioiwilliam & Mary Bill of Rights Journalyol. 12, Is. 3, 2004, pp. 2-
5.

"I LUECKE Richard, Harvard business essentials: negotiatitamyard Business School Press
2003, p. 2.
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form, negotiation involves an exchange of views ammbposals

by parties who wish to settle out of court®.

To reach an agreement, the parties are combining
collaborative and competitive methods. So, depegdion the
circumstances, the negotiation is distinguishedhert for its
aggressive or its competitive approach, or for tagempt to
work together, or finally for the desire to solvhaet problem by
creating a range of alternatives. Negotiation issé@& on social
norms of reciprocity but very important success tacin any

negotiation is the negotiating style.

In the field of ADR, negotiation is characterizedimarily
by three types of approaches; the competitive barga
approach, the collaborative or operative bargainapproach and
the ethical or principled negotiation. The competé&
negotiation or win-lose negotiation attaches to thegotiation
the nature of a confrontation with winners and loselt is
characterized by hard negotiators, who aim to caetuetain and
expand their positions (positional bargaining) amtd is used
when there is a negative correlation between theterests. This
strategy has little creative and distributive naturThe strong
interest of each side is only essential to achigvits own goals,

i.e. to close the deal, to win in the negotiatiomthvlittle or no

> BENYEKHLEF Karim and GELINAS Fabien, Online DispuResolution,Lex Electronica
Vol. 10, No. 2, 2005, p. 44.
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regard for the consequences to the subsequent ioglahip or
transactions with the other side. The main goal ¢ttie
negotiators is victory. They usually start with aextreme
position and insist upon it until the end of the gogiations.
They use lies, threats and often harm their relasimip with the
other side, because the hard bargaining tacticsseaequally

harsh reactions.

Collaborative negotiation or win - win negotiations
characterized by mild negotiators and win / win oomes. It
aims to solve the problem, to cover the interestsd aneet the
needs of both parties (interest - based bargainiropnsistently
focusing on interests and not on either side’s sapmg
positions. It is used when the goals and objectivefs both
parties have a positive correlation. This approadnsiders the
“opponents” as partners in finding a common solutidy
redirecting the conflict. In this strategy it issa important to
achieve the substantive goals and at the same tkaep the
relationship intact. The parties are typically exped to have a
reciprocal relationship where both make concessiofiBe main
idea behind the negotiation is that the objectives the two
sides are compatible and not mutually exclusive; oife side
achieve their goals, this does not prevent the ottoeachieve its
own. The gain of one side is not achieved at thpexse of the

other. The more skilled negotiators seek to avoi@vimg
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personal conflicts; they tend to make many concessito reach
an agreement and create an environment which willova
negotiations to take place based on cooperation,nelsoy,
equality and generally good relations between thdrhe parties
convert the initial dilemma of one party versus tbéher, to a
both party collaboration with a win-win result. lthe end both
parties feel vindicated, because even if the sanotiis not

optimal, it is their common efforf?

Finally, principled negotiation orients the partiéesto two
main directions; to always seek mutual benefits amlden their
interests collide, to look together for fair stamda. The biggest
advantage of this method is that it allows parttesbe fair while
protecting them from the other side when they toyexploit this
fact. The negotiation must follow some criteria;should lead to
a wise agreement that meets the legitimate intexedteach side.
It should be efficient i.e. save time and cost asllwas meet the
deeper needs and concerns of the parties, basetherexchange
of information between the parties. And finally, ishould
improve the relationship between the parties. Iningpipled
negotiation the main concern of the negotiator ahe interests

and needs of both parties. The negotiators take imt¢count the

> DONALDSON C. MichaelNegotiating for dummiegWiley Publishing Inc.: Indiana)"2
Ed., 2007, p. 317.
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existing conditions and look for a way to resolvketdispute

objectively and impartially?*

One of the key parts of negotiation and the maiffelence
from other ADR methods is the autonomy and indepemae of
the parties who have no need of an arbitrator, maéal or judge.
In negotiation there is no intervention by a thipdrty.”” Because
no third party acts as facilitator or umpire in the
communications between the parties as they attetopresolve
their dispute, it is the most cost-effective andieifent method
of resolving disputes between parti€s“Finding a mutually
acceptable solution to the dispute depends on tadips and the
negotiation process is confidential and completelgluntary;

generally, the parties can withdraw at any poiit”.

Although each negotiation is an independent and
autonomous process that usually displays certaiecsfiic to each
case characteristics, there are however some stahas are
common to all negotiations. The first stage inclgdihe “design
and analysis”. This step is essentially the begmniof the
negotiating process and is particularly importantechuse

preparation is the key part of any negotiation. @opreparation

" FISHER Roger, URY L. William and PATTON BrucEetting to YesNegotiating Agreement
Without Giving In (Penguin), 2011, pp. 13- 49.

> MENKEL-MEADOW J. Carrie, Lawyer Negotiations: Thées and Realities- what we learn
from Mediation,Modern Law Reviewol. 56, 1993, p. 361.

" LODDER R. Arno and ZELEZNIKOW Johmp. cit, pp. 2, 3.

""BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 44.
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creates a solid foundation for the negotiation agdes the
necessary confidence for the negotiators to reaahcsess. The
preparation process is continued throughout the otiegion. At
this stage the negotiators collect all the relevantormation
related to the subject of the negotiation. The ealtion of the
maximum amount of information on the subject givimseach of
the negotiators bargaining power. During the desigtmge the
negotiators recognize the goal of negotiation, whishould be
clear-cut in order to formulate the plan to be fwMed. Each
negotiator analyzes the needs, identifies the iat¢s, selects the
strategy, the technique and gets familiar with ligponent. The
planning process includes the definition of the ganof issues
and the anticipation of potential questions thatgimti embarrass
the negotiator. Finally the stage includes the mniof the
process, which depending on the circumstances, khohe

neither too long nor too shof¥.

The second stage is the main negotiation where the
exchange of information takes place. At this stagble
negotiations begin. By sharing information the pastattempt to
discover what elements each side prefers to acquiEach
negotiator has reviewed the proposals of the otlséde, has
completed his research, knows what he wants andeiady to

pass his positions on the opposite side. Particlylamportant is

®* DONALDSON C. Michaelpp. cit, p. 317.
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the way and the order in which they analyze thetiali positions.
Each negotiator’s objective should be to challerftge opponent
to first state their views and ideas. This stagecludes the
sharing of each negotiator’s views and their catedmamination,

something absolutely essential in all negotiatiredationships.

The third stage is the post-negotiation stage which
includes the compromises. At this stage all theadlkst that each
negotiator might reveal to the other are alreadgganted, and
the parties clarify their dispute through the finglesentation of
their claims. The parties implement tactics thatllwiesult in a
better approximation of the anticipated result, tdetisfaction of
their requirements with the minimal possible devoat, by
making compromises and mutual concessions and cmgata

friendly atmosphere which helps to resolve the ditsp

The last stage is the agreement. At this stagegppsals,
counterproposals and compromises are evaluatedcamalusions
are drawn defining the end of the negotiation. Afst point the
agreement between the conflicting parties occursaasesult of
the previous stages. The agreement can occur eibeeause the
full acceptance of the positions of one side or tdtber or due to
the discovery of middle ground, i.e. a mutually aptable

solution”®

" FISHER Roger, URY L. William and PATTON Brucep. cit, pp. 41, 42.
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The negotiation is considered successful if the dféets to
one side have been achieved while the other siddsfehe same
way.® If no point of agreement is found and the proces®es not
reach an arrangement, then the process must beategefrom
the beginning or the process must end. If the pagtstill cannot
reach an agreement, other forms of alternative dispresolution
must be adopted. Positional bargaining and biaseshsas the
tendency to be overly optimistic about their posris and the
tendency to devalue proposals made by adversariag mesult in
the failure of a negotiation, leaving parties withe options, of
going to court, opting for another alternative dugsp resolution
procedure or not resolving the dispute at #ll.However,
negotiation is an important building block for mamgher ADR
procedures, and is a prerequisite for the succedssfu
implementation of several methods of ADR, such asdmation,

which is examined next, as well as several of tlydrhd forms.

80 EL-HAKIM Jacques, Les modes alternatifs de régiemdes conflits dans le droit de contrats,
Revue Internationale de Droit Compak®|. 2, 1997, p. 349.
81 LODDER R. Arno and ZELEZNIKOW Johwp. cit, pp. 2, 3
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Section 2: Mediation

A. What is mediation?

When a dispute arises the parties will normallyeatpt to
resolve it initially by negotiating with each otheHowever,
since the parties in most cases are not profesdioegotiators,
often the negotiations do not prove fruitful. Onethcontrary
mediation allows the parties to retain their cordtrand their
decision making authority, but also involves a thimeutral party
to assist the parties during the process; makinglimgon a kind
of assisted negotiatioff. Mediation is one of the most
representative types of alternative dispute resimuotas well as
one of the most widely used ADR metho®sMediation is a
method of alternative dispute resolution, in whicharties
resolve the dispute with the assistance of a nduthard party,
the mediator, who employs various techniques inerdo help
the parties find a common ground and settle thepdie. It is the
process in which the parties of a dispute, guidey & third
party, systematically isolate the points of the agseement, with

the aim to reach a consensual resolution of thepdts, which

8 RULE Caolin,op. cit, p. 39.
8 BOULLE Laurence and NESIQViryana, Mediation: Principles, Process, and Practjce
(Butterworths), 2001, p. 4.
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serves both their interests. Mediation is essenyial dialogue or
a negotiation with the involvement of a third paffy The
mediator does not decide on the dispute, but hedhpes disputing
parties to come to an agreement by finding a comiyon
acceptable solution. “Managing the mediation procesan also
be collegial, in other words, performed by more mhane
individual”.®® The need for involvement of a third person is
justified in theory based on the premise that mamwmes the
parties are simply not able to identify themselvérs,a clear and
meaningful way, the conflicting elements of theirsdute and
negotiate in order to achieve a compromise. Thisynh@ due to
mutual prejudice, fear of notification of certairethils, the risk
of misinterpretation of a compromise, due to ignoeca and the
possible devaluation of the position of the opponamd due to

potential mutual hostility.

The importance of mediation is evidenced by its tnulle
functions. Mediation defines the dispute; the impal mediation
process helps to identify and refine the problemsthwn the
scope of the dispute. Mediation resolves disputesween rival
parties concerning a particular claim for matterslated to
interests, principles or procedures. Even if thediag¢ion process
does not produce the desired effect it promotes thee of

another procedure, such as arbitration. Mediatioglpls in the

8 MOORE W. Christophenp. cit, p. 14.
% BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 45.
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management of lengthy conflicts that are expectedcontinue.
Even if the opposing parties do not desire to reellor resolve
the dispute, the mediation process can control tloeflict by
establishing appropriate rules, structures and nsodef
communication. This allows for future involvemenmnt settlement
procedures. Mediation assists in negotiating cootsa The
conflicting parties, with the assistance of a medra can
manage processes in order to establish a positivenate
between the parties, to identify the interests aprdorities, to
improve communication, to achieve handling negatemotions,
to make suggestions and to register agreements. iderh
creates an environment that allows for lateral #ing which
involves restructuring, escape, and the provocatioh new
patterns and leads to brainstorming and subseqgyetttithe rise

of many different ideas in order to resolve the mlise %°

Mediation has its roots in ancient practices andoise of
the oldest methods originated mainly in Africa a&ia. The
mediator in commercial relations of the Arabs, tkeéders as
mediators in China, the judge with the task to padm a
compromise in the Swiss, German and Japanese pragcti
exemplify the need for a third party as a neutrdlomwill reduce
tensions and overcome potential impasses. But thestm

important development in recent decades has beennthcessity

8 DE BONO Edward, Lateral Thinking: A Textbook for CreativjtyAustralia: Penguin Books
Ltd), 2009, p. 11.
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of particular Anglo-Saxon jurisdictions to avoid ehcost and
delay of litigation system, developing mediation igivil and

commercial matters. Mediation in its modern versios an
institution of American inspiration. Even though diation was
subject to theoretical and practical processingceinhe 70's and
80's, especially in recent years it has spread dahpiin many
states. For instance, In Great Britain, where meidima exists
since 1989, 85% of the cases of disputes addresdmdugh
mediation were successfully resolved, and interoasil

mediation developed to such an extent in the legalrld in

England that since 1999 has been part of the Ernglcvil

justice. These developments, of course, were ndy @nprivilege
of the Anglo-Saxon countries. At the end of the ROt¢entury
such dynamic trends did emerge in France, CanadangHiKong
and several European countries. For example, inn@ery, in
2002 special rules for mediation were established aore so in
two levels because of the federal form of the state. both in
the German Civil Procedure (Zivilprozessordnung) dann

specific legislation of the L&nder of the Federakfiblic of

Germany.

Mediation differs from judicial resolution in sevalr
aspects. Mediation, as mentioned above, is charaz¢e by
having a neutral third party who works with the pas to

identify issues, explore their interests and possilsolutions,
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whereas in litigation the judge is not affiliateditiw the parties,
instead simply assesses the evidence and decidesnddiation
the parties retain control of the process and dmiee the

potential compromise while in litigation the parsieshift control

to the judge and there are few prospects for comps® because
the process is determined by the evidence presenkkadiation

is characterized for facilitating negotiations, sething which is
completely absent in litigation. Mediation is cod&ntial and
may lead to agreements on how much publicity wid given to
the dispute. Instead court proceedings are publnd attribute
error to one of the parties hurting in this way itsputation. In
some cultures, such as Asian or Middle East culsyret is

important for each party in a dispute to emergenirot without

harm to its honour and reputation. This is ensuredmediation

because the mediator does not impose liability toy garty but
facilitates agreements that do not offend any oé tharties. The
main difference of mediation is the focus on thderests of the
parties, on the objectives and the relationshipswkeen them,
contrary to litigation where great importance isvgn to the
substantive and procedural laws, as well as to tsginstead of

interests.

It is characteristic that in mediation the partiesre
encouraged to communicate between themselves aneé th

meetings are informal, while litigation undermin¢lse effective
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communication of the parties, by focusing on thefedee of
their arguments, essentially limiting the communtioan between
lawyers and courts, and replacing informal meetivgish formal

court sessions in a certain place and titheMoreover, the
agreement in mediation is consistent with the neeafs the

parties and a mutually satisfactory settlement iadm between
the parties, offering the opportunity for both pi@g to come out
of the process as winners without damaging the tiekaship

between them. Instead in litigation decisions aradm based on
the evidence and the law and record one of the ipartas the
winner and its opponent as the defeated. Finallydméion offers
flexible terms between the parties, acceleratedcess and low
cost. On the contrary in litigation there is lack fdexibility, the

process is quite time consuming and expensive. Bage these
differences between mediation and litigation it understood
that mediation is framed with several advantageattmake it an

attractive and preferred option.

Mediation is regarded as a voluntary procedure blyioh
parties in dispute communicate with the assistarodea third
neutral party with no decision power (called meagt who
improves the communication between them by usinghtaques,

such as restating their arguments, and tries tomgprihem to an

8 BREIDENBACH Stephan,Mediation: Struktur, Chancen und Risiken von Vetarig im
Konflikt, (Schmidt Dr. Otto KG), 1995, p. 69.
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amicable agreemerff. There are several kinds of mediation. The
first kind is known as settlement mediation and do@ot
necessarily require any special knowledge, expesceenr special
preparation. The mediator seeks solutions througteiventions
and the objective is to encourage the developmerit am
appropriate agreement between the two parties based a
“central point”. The second kind is known as fatdiive
mediation where the mediator acts as a facilitandro mediates
the dispute in terms of the underlying needs anteiasts of the
parties rather than strict legal requirements. lontributes
significantly to the establishment of a code of ieth (a Code of
Conduct and Rules which may apply in the exercisk its
powers, governs the dispute, the extent and limafsliability
and the solution) and facilitates the negotiatiemsuring a safe
environment and seeking a constructive dialoguewsaetn the
parties by encouraging the direct involvement ok tpharties in
the process through the absence of other agents #&yd
recognizing the influence of each party. In facaiive mediation
the third neutral party assists the parties in feag an
agreement but does not make recommendations abdg t

settlement. The third kind is therapeutic mediatiomhich deals

8 “Mediation shall mean any process, however namaeferred to, where two or more parties to
a dispute are assisted by a third party to reaclgaeement on the settlement of the dispute,
regardless of whether the process is initiatedheyparties, suggested or ordered by a court, or
prescribed by the national law of a Member StaB&e Report on the proposal for a directive of
the European Parliament and of the Council on iweréspects of mediation in civil and
commercial matters, 200Article 2 (a).
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with the causes of the conflict in the relationstween the rival
parties. The mediator is required to have expertise€ounseling,
psychotherapy and general understanding of the pelxgical
factors. The mediator follows the path of empowennheand
mutual recognition between the parties in order @ohieve a
resolution of the dispute and not simply settle tmeatter.
Finally, the fourth kind of mediation is known asvauative
mediation, which is advisory and managerial and thediator
can acts as an evaluator. The mediator gives aressment of
the case, which involves analysis of the disputeaiccordance
with the legal rights of the parties. The partie® &ncouraged to
consider and formulate proposals for resolution the dispute
based on the evaluation. The responsibility of timediator in
this approach is great, and the result approximattes concept
of a decision. The interventionism of the mediatisrgreater in
this approach; the parties do not acquire skilly fihe future
handling of their disputes and the boundaries watlitration are
close. In evaluative mediation the third party ewales the
parties’ positions and makes recommendations abade

settlement based on its vieW.

89 HORNLE Julia,op. cit, p. 51.
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B. Choosing Mediation

Mediation takes place most often on a voluntary iBas
since “parties cannot be forced to participate inmaediation
procedure and may also abandon the mediation atsgage prior
to the signing of a settlement agreementHowever, mediation
can also be discretionary, in the sense that it rhbayundertaken
at the discretion of a particular person and meidbatmay be
mandatory as for instance it is in Belgium, sevesaates in the
United States, and many Australian jurisdictiofisMediation
can be applied to any disagreement with the coroditihat the
participants are willing to try. Submitting a diseuto mediation
can be agreed by the parties either before or attes dispute
arises. A mediation agreement can be binding if th&rties’
obligations are sufficiently clear, as illustratebly Cable &

Wireless Plcv. IBM.%

Of course, some cases are more suitable than othamd
often the question arises how to make the choicevbkether the
dispute should be resolved through mediation. Instlease the

participants from each side should first considehewher the

“HEUVEL V. D. Estherpp. cit, p. 7.

°' LODDER R. Arno and ZELEZNIKOW Johmp. cit, pp. 3, 4.

%24n Cable & Wireless Plv. IBM, a mediation clause was held to be enforceabte strreferred

to an institution and specified procedure, and dbert held that the parties’ obligation was to
participate in the process of initiating the mediat selecting a mediator and presenting the
mediator with the case and relevant documer@st HORNLE Juliagp. cit, p. 51
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dispute could theoretically be resolved through oggtions and
whether there is progress in the on-going negotinsi between
the parties® Mediation is informal and has a more flexible form
which makes it compatible with a variety of casesdatherefore
can be invoked at any stage, before or during thealt®
Mediation often is part of a multi-method ADR pras in which
case mediation is usually preceded by negotiatiom d&ollowed
by arbitration. It must be noted that the applicatiof mediation
becomes difficult in cases of forgery, plagiarismm any other
case where the bad faith of at least one party cafminge the

trust and communication between the partfes.

However, even though the parties cannot be forcedruly
participating in the mediation process, it is stalfairly common
practice for contracts to include mediation clause§hese
clauses operate as a conditions that must be flelfilbefore the
parties can go to court or use arbitration to regotheir dispute,
and they usually require for a certain amount tespatime that
should ideally be utilized for conducting the meton
procedure. “This type of mechanism is common intrasnents
providing for private dispute resolution among st and

investors, such as those of the International Centfor

% BEVAN H. Alexander Alternative dispute resolutiora lawyer's guide to mediation and other
forms of dispute resolutigiiThomson, Sweet & Maxwell Editions), 1992, pp- 34.

% FIADJOE Albert,op. cit, pp. 22-23.

% VARADY Tibor, BARCELLO J. John and VON MEHREN T. Arthuinternational
Commercial Arbitration, A Transnational PerspectigEhomson West), 2003, p. 10.
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Settlement of Investment Disputes (ICSID), in legaktruments
required by the World Bank in some of the infragdture
contracts that it finances, as well as in a growingmber of
commercial contracts® Furthermore, this way mediation can be
suggested by one of the parties without hints o€rimination
and without giving the impression to the other partat the
suggestion of conducting the mediation is basedtlo@ fear of a
potential unfavorable outcome through the judiciedute. In
order for the parties to take part in mediation,eyhmust be
willing and capable; willingness implies that thearnpies are
prepared to make a good faith attempt to negotiateoutcome to
their dispute, while capacity implies that the pasg have an
ability to express and negotiate for their own need@and

interests®’

The process of mediation can be used to resolvepaiNate
disputes, such as civil, commercial, family, leagintrade, real
estate, construction, property, and banking disguteegardless
of type, which can be resolved by agreement and ardin the
contractual freedom of the parties, except thosebjsat to
mandatory provisions (like the dissolution of mage). One can
solve a dispute with a partner, associate, suppliBanant or
landlord and with members of family (especially esgards the

latter category one may solve issues of maintenaoceroperty

% BENYEKHLEF Karim and GELINAS Fabiemp. cit, pp. 45, 46.
*” LODDER R. Arno and ZELEZNIKOW Johmp. cit, pp. 3, 4.
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but not the divorce, which by order of the law ishet
responsibility of the courts). Apart from the patilar
application in cases of family and commercial lawediation
generally applies in cases where the emotion is d@nt at the
expense of reason as well as in cases of low ecaoamterest.
Mediation is suited for situations where the pastiare more
interested in a compromise, rather than participgtin a formal

juridical process.

The reasons for choosing mediation can be illustdaby
four basic elements which define mediation and &ensensus,
Continuity, Control and Confidentiality, often refed as the “4
C’s”. The Consensus (consent) guaranties that thecess and
outcome of mediation depends entirely on the willtbhe parties;
the Continuity, allows for the development of a pessional and
on-going relationship between the parties contraoylitigation
which only escalades the disputation; with Controthe
development of the case depends on the ability hid parties to

find the most appropriate solution for them.

Finally, the principle of Confidentiality appliesot all
discussions and actions of stakeholders and pariresolved.
Cornerstone for the recognition and acceptance @fdmation as
an effective method of alternative dispute resoduttiis to ensure

confidentiality, since the mutual trust of the pi@d is a
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prerequisite of a successful mediatidh.The confidentiality
enhances the sincerity and honesty and confirmst tlaay
suggestions, ideas and statements expressed byrty pa order
to resolve the dispute are not going to affect digcome of the
result and will not be used later against that parduring
arbitration or litigation. There is no prejudice mediation and
negotiations are conducted without bias since pegtdo not fear

that their discussions might be revealed in court.

Confidentiality, despite the participation of thhitd party
is not endangered in any way, certainly not to téetent that
this happens in litigation, where the principle gfublicity
applies, or in arbitration where the secret proces$ten involves
many third persons (referees, arbitrators, lawyepsaysties etc.)
and increases the risk of information leakifgThe mediation
agreement prohibits the mediator to disclose matlerior
information in court or in arbitration. Informatiordisclosed
must be returned or otherwise destroyed, if thetpathooses so.
In conclusion, the information obtained during theediation
shall be confidential and the responsibility falb®th the on the

mediator and the partie§?

% BREIDENBACH Stephamgp. cit, pp. 288-289.

% FOLBERG Jay and TAYLORAlison, Mediation A Comprehensive Guide to Resolving
Conflicts without Litigation(San Francisco: Jossey Bass Publishers), 1988-9p

10yARADY Tibor, BARCELLO J. John and VON MEHREN T.r#hur, op. cit, p. 9.
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As already mentioned, one of the strongest sellpmnts
for mediation is the increased probability of reamdp a mutually
acceptable solution that meets the interests ofthbparties (win-
win-solution). The resolution is formed to the meass of the
parties that satisfy their real interests, withol¢ing bound by
legal arguments. In particular, the nomination acahsideration
by the parties, with the assistance of the mediaewen of non-
legal factors that serve their interests and thesgibility of
detachment from Ilegal arguments is a key advantagke
mediation, since the solution is more oriented tods interests

and not the rights of the partidd.

A key advantage of mediation is that it is fast andst
efficient. The process is quick, without delays,rbaucracy, or
the perpetuating the dispute. The economic bend&t most
apparent when the mediation process takes placehim early
stage of the dispute, when the cost of the wholecgiss can be
calculated in advance. It offers easy access to ppeoand
provides time saving, allowing the opposing parties solve
their common problem in very short time, which ispecially

useful in commercial matters, where time countsnsigcantly.

A big advantage of mediation is the flexibility and

elasticity of the process. The process is specifieglely by the

' DUVE Christian, EIDENMULLER Horst and HACKE Andreddlediation in der Wirtschaft:
Wege zum professionellen Konfliktmanagem@&ahmidt), 2011, p. 162.
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mediator in cooperation with the parties. The pasti rather than
facing the stringent requirements of the juridicpfocess may
benefit from procedures that are tailor made toithawvn needs.
Furthermore, the voluntary nature of the processans that
although the parties agreed to resolve any or afl the
differences through the mediation process, theylkshet be
required to continue that process after the firession, and can
leave whenever they wish. Thus the parties condtarkeep
control of the resolution of their dispute. Moreayethe non-
binding nature of the process means that a decistannot be
imposed on the parties, unless the parties themesslwish to
adopt it. Therefore, if adopted, the outcome of thléspute
satisfies both parties, the gain is mutual and theare no
winners and losers. The contracting parties who énavade an
agreement between themselves to resolve their disghrough
mediation are more likely to follow and comply withhe
conditions set by them than if they were imposed blye
mediator. Voluntary compliance can lead to the oeation of
disturbed relations between the parties and contréebto a more

sustainable economic and social climate.

Another advantage is that there is no infringemeaoift
fundamental rights of the parties, because of thlguaity and
fairness that characterize mediation as well ascawse the

parties retain their right to recourse to litiganio Finally,
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mediation is appropriate for multilateral disputbgcause more
persons involved in a situation can participate timve process,
persons who in case of judicial proceedings coulat thecome
parties. In conclusion it can definitely be said ath the
advantages of mediation outweigh any disadvantages
imperfections and give an answer to the question wiiy to
choose mediation. Mediation is a useful tool to gk existing
conflicts and prevent future ones, contributing theeservation

of social peace.

C. The Mediation process

The mediation process consists of several stagasihie
preliminary stage, the parties are informed of tpeocess, the
usefulness and feasibility and agree to the respmihisy of a
partnership. During this stage the parties annouttoe issues of
the dispute as well as their initial position toettmediator, who
draws up a summary. The next phase usually includesument
and information exchange with the presence of resprgatives of
the parties and of course the mediator. It is thrstf substantive
meeting between the parties, where everyone hasofhmortunity

to state their views on the legal, financial and odmonal
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implications of the dispute and to propose prefdeabolutions.
The main procedure starts with the acceptance of thles of
conduct involving mainly the timetable and with theaugural
post of the mediator. At this stage of the processpecially in
commercial disputes, the mediator after a seriesnodetings,
either simultaneously with both sides or separatelith each
side, encourages both parties to consider the posst of the
other side and proposes options that will help them the
negotiations on the terms of the agreement. The imtd uses
“assisted storytelling” to help the parties refranteeir positions
and arguments with more clarity, reveal the undéerly issues
and work more effectively towards a mutually accaliplte
settlement!®® For the effectiveness of this phase, the mediator
should work with a small group from each side andimly with
people who make the decisiod¥. In most international
commercial mediations, people involved in the sedgrhase are
up to six to ten, while in the third phase thereearp to two or
three participants from each sid¥.Finally, usually near the end
of the mediation procedure or at an impasse, anterataking
into account all the accumulated information, sudas the
arguments of the parties, their common ground anteit

differences, the mediator may issue a recommendatio order

192 RULE Colin,op. cit, p. 41.

193 FISHER Roger, URY L. William and PATTON Bruaep. cit, p. 14.

194 CARROLL Eileen and MACKIE Karl, International Mediation - The Art of Business
Diplomacy (Kluwer Law International)2000, pp. 101-102.
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to further assist the parties to reach a resolutibaot in no way

can the mediator issue a decision.

D. The Mediator

The mediator does not render a decision; instea@& th

mediator improves the communication between thetigarin the
attempt to assist them to find by themselves a caomiy
acceptable way to resolve the dispute. In shorthe“*tmediator
does not make a decision, but helps the disputiagties to find
the solution that is acceptable to all parties ilwed”.'® Modern
mediation, in which the facilitator operates as ‘antermediate”
in the dispute, is influenced by the modern themfynegotiation
by which the goal is to help the parties find theahwes an
appropriate solution based on their needs and iedes’® The
mediator only assists the parties in reaching resi@n on their
own without advocating in favor of one or the othearty;
instead the mediator will scrupulously avoid appiear biased

toward one side or the other, because it’s not opénion of the

% HEUVEL V. D. Estherpp. cit, p. 7.
1% BUHRING-UHLE Christianop. cit, pp. 274, 280, 282.
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mediator but the opinion of the parties that wiléald to the

settlement®’

The mediator with absolute impartiality and crediby,
having experience in the process and negotiatinglskwithout
having decisive authority, is limited to bringinghd parties
together, facilitate cooperation, relationships aasmmmunication
and encourages them to understand their needs atatasts and
those of their opponents by creating the right cdrohs that
will result in the satisfaction of the interests dfoth sides.
However, although a mediator usually “has no detierative role
in regard to the content of the dispute or the ame of its
resolution”!®® the mediator may advise on or determine the

mediation process and may even evaluate the cont@ntthe

dispute.

Usually, the mediator is allowed to hear the pastie
together and separately. One of the most importeadtures of
mediation and the means to a successful settlemgrknown as
“caucusing”. During the mediation, the mediatorlikely to take
the initiative for a break, the “caucus” in ordepo tmeet the
parties separately and after a discussion, evaluateir
proposals for resolving the dispute. The “AmericAmbitration

Association” (AAA) states that the caucusing allowthe

197 RULE Colin,op. cit, p. 41.
'% _LODDER R. Arno and ZELEZNIKOW Johmp. cit, pp. 3, 4.
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mediator the selective use of information obtain®deach party
to reduce hostility between the parties and helpmhto engage
in a meaningful dialogue on key issues to uncova@diaonal
facts and the real interests of the parties, to stomct a setting
to resolve current problems and future needs of peeties’®
Also it makes the reaching of a settlement moreelik because
often the parties are more willing to share senatinformation
that they would not reveal to the other party, infation which
could lead to possible middle ground that the pastimight not

have suspected was there without the help of thelimtr°

The mediator must be able to listen carefully, fmpaeciate
and understand the parties, to be able to suggestpcomises by
modifying views, relationships and principles anttimately to
interpret in a proper way the position of the pasi' The
mediator must be skilful in public relations, toreauct what we
call diplomacy mediation (also known as shuttle ldimacy) in

the sense that he should be active during the nieg@mns and

199 CONNERTY Anthony, AManual of International Dispute Resolutjd@ommonwealth
Secretariat Library), 2006, p. 269. For more infation see American Arbitration Association
available atvww.adr.org

110 “However, caucus meetings are very sensitive uakiegs and require some reserve on the
part of the mediator because the basis for agreemnas to be woven out of confidential
information. In cases where the dispute resolusgatem allows the mediator to become an
arbitrator if mediation fails, it is very inadvidabfor the mediator to meet with the parties
separately. Under the law of many countries, sughoaess would contravene the principles of
fair hearing, and could nullify any arbitration aaon the grounds that it violates public order.
The principle of fair hearing is entrenched worldei and prevents an individual invested with
judicial functions from hearing one party withoutoaing the other party to respond to the
representations”. See BENYEKHLEF Karim and GELINR&bien, op. cit., p. 47.

11 MACKIE J.Karl, A Handbook of Dispute Resolution; ADR in Actiirondon and New York:
Routledge and Sweet & Maxwell), 1991, pp. 89-90.
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discussions with the parties and able to transfentical
messages about the outcome of the restflthe mediators work
is often hard and described as equal parts art sgidnce since it
can be very difficult to facilitate an agreement im@an

environment of conflict and distrugt®

The role of the mediator is to settle any personal
differences between the parties, putting aside amyeasonable
requirements, mitigating initial rigid positions dnseeking to
prevent the escalation of tension and competiticatween them.
The mediator helps the parties to work togetherutoderstand
the common features in their interests and for egxdrty to
understand the respective interests and opinionstdfers. The
mediator helps stabilize and control the partiegicdions and at
the same time helps to understand that in a disgheechallenge
is to find a solution and not the victory of onerpy over the
other. The mediator encourages the parties to ergag a
dialogue with perspective and motivates them notlyorto

participate in the process but also be more imagnain their

112 HIBBERD Peter and NEWMANPaul, ADR and Adjudication in Construction Disputes
(Blackwell Science), 1999, pp. 63-64.

113 “Some mediators have an innate ability to help pteeaunderstand each other, and their
involvement can be the catalyst that enables réenkito emerge when there seems no possibility
an agreement could ever be achieved. There isea idediation style. Some mediators are very
aggressive and challenging, like trial lawyers,using on the details in the dispute and pushing
disputants on inconsistencies. Other mediators raveh more reflective, like therapists or
counselors, letting the parties go through thein @xploration of the issues, and focusing on the
relationship between the parties. Different stfiedifferent types of disputes and different types
of disputants”See RULE Colinpp. cit, p. 41
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gquest to find themselves alternative ways to reothe dispute

and to reach a mutually acceptable solution.

The mediator must maintain the momentum of the

negotiations and encourage the parties to contiewen under
extreme conditions of intense personal rivalry, mt@ining open
communication with each of them and cooperating &ty with

both parties. Furthermore the mediator is respolesildor

creating an environment that ensures confidentiglifor him,

for the procedure itself, but also between the tiparties. When
there is trust, the parties are less defensive apgpear more
willing to share information among themselves andthwthe

mediator during private meetings. The mediator irder to win
the confidence of the parties must be impartial &eegp an equal
distance from the opposing sides, facing the oppgsparties
with respect and dignity, showing understanding olheir

problem and genuine interest in resolving the ditsguas well as
making clear that he has no personal interest thaitld prevent
the achievement of an agreement between them. Tleeiator
must not criticize the parties, impose own views @ask
threatening questions. The mediator must ensuret tlaay
confidential information shall not be communicatéad the other
party. The mediation must be conducted in a mantteat does
not violate privacy, unless the parties agree othse. Finally,

the mediator must present a range of mechanismsdkve the
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problem in question and promote a plan of settlemevrhich

would actually contain the agreed position of tharpes*

It is important that the effective mediator mustviekasome
theoretical knowledge as well as the necessary pcat skills,
such as being able to carefully listen to the pastbut also pick
up on any silent cues of communication and assiattigs to
listen carefully to each other. The mediator mus¢ hble to
carefully word any questions, to summarize the pagt
positions and to pay attention to the argumentsjnogns and
feelings of the parties. The mediator must be abdefacilitate
the emergence of shared concerns and interesth®efptarties, to
effectively use language and to give focus on thdinary rather
extreme nature of the dispute. The mediator must dide to
manage the process but also the expression of emnsti to
develop and promote additional perspectives, idaad options,
to strengthen the three sided model by avoidingiaaltes, to
keep equal distance from each of the parties, tosdent when
necessary and to obey to moral commitments (Cod&tdfics and
Rules of procedure). The mediator must have emadion
sensitivity, which is an ability that allows the wmhi@tor to
respond to the expression of emotions of the partieend to
approach sensitively any manifestations of confratndn or

reconciliation of the parties. The identificatiom& handling of

" MACKIE J. Karl, op. cit pp. 89, 90.
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emotions is a necessary element of mediation andrdghare
various stages of handling emotions such as theifikation of
emotions, the management of the response of eaalypt the
emotional extremities of the other side and the ogmition of
the right as well as the time needed for each stdesxternalize

the accumulated pressuf®.

Important are the skills of good judgment, the abjilto
understand the particularities of each specific eagpractical
knowledge, creativity, flexibility, perception, iattion,
reliability and the competence to exercise the valet duties in
an effective, constructive and self-reliant manné&urthermore,
the mediator must have the necessary communicasioihls that
are required in the process of conflict resolutidhe absence of
which may cause substantial problems, such as thek|of
understanding of each side’s position, and the ticaa of
misunderstandings because of the inability to sssdelly
convey the message or due to differences in cultw@ucation,
etc. In order to improve the mediator’'s communi@atiskills,
active attention is required for the wunderstandirof the
positions and feelings of each side as well as tontext in
which communication takes place. The mediator musé a way
of speaking that aims at understanding and not i@ssing the

parties, reporting only what is appropriate and eutally

"> HIBBERD Peter and NEWMAN Paubp. cit, pp. 63, 64
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productive and adjusting to personality and cultudafferences.

Finally, the mediator must be able to schedule nregs.

In conclusion, the catalytic assistance and guidawné¢ the
mediator through all the above mentioned capabelstiallows the
parties to find a tailor made solution based onitheeeds and
interests, a solution that would never be reachddotigh
litigation. The search for the causes of the coafflithe analysis
of the conflict cycle, the diagnosis and the applion of
specific patterns for behavior analysis is the thetocal basis
based on which the mediator brings the parties tguacessful
outcome of their attempt to resolve their disputeccording to
the above it is clear that the skills of a mediat@ary and extend
beyond legal science, psychology and negotiatiomhts.comes
down to the ability of "empathy", i.e. the abilityo understand
the parties, to be confidential, actively listendaaffectively use
silence, submit the appropriate questions, absoltb thegative
emotions of the parties to unblock the process,lgna interests
and find possible points of identification. The eolof the
mediator and the limits of that role must be pretsghin a calm
and possibly informal tone before the start of theediation

process.
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E. The settlement

One of the main features of mediation is its nomding
character as opposed to other forms of ADR like iamdtion.'*®
Initially, the parties can leave the mediation atyapoint and are
not obligated to sign the settlement. Even mediationder a
binding mediation agreement &able & Wireless Plcv. IBM is
voluntary, since the parties are only obligated itatiate and
attempt the proces¥’ The mediation process can be a failure
and leave the parties basically where they startidaugh better
informed. But, it can be a success, in which casseatlement
agreement is drafted and signed by the parties. some
countries, for instance in the United States, “past decide
whether or not they wish to make their agreemengalléy
enforceable or not, in which case a non-enforceaddeeement is
based on the idea that parties have reached a nhlytua
acceptable solution that will be honored by boththém without

having to resort to legally binding written agreemig”.*'®

However, in most countries, as far as the legalumatof
the agreement goes, the settlement agreement i®ped as a

binding contract, which in case of non-performaneaeien one of

118 See infra at section 3.
17 HORNLE Juliaop. cit, p. 51.
U8 HEUVEL V. D. Estherpp. cit, p. 7.
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the parties does not honor the agreement, allows dolegal
cause of action. Even though, settlement agreememiave a
special status in some countries making them easoeenforce,
internationally there is not an accepted framewdok facilitate
the enforceability of international settlement agnmeents.
Unfortunately this problem was not overcome by UNRIAL’s

Model Law; although several solutions were suggeédste make
mediation agreements binding and enforceable inatimnally,

such as “submitting the agreement, in cases thatlehemselves
to such an approach, to an arbitral tribunal regdirto render an
arbitration award that was described as containaggeed terms
or consider the agreement itself as an arbitral @véor the
purpose of recognizing its enforceability*® the Model Law
could not provide the necessary international remeedthat
might have made settlement agreements easier tmreef and
mediation a much more desirable choice for the teson of

international disputes.

Unlike mediation, arbitration is more easily enfext and
therefore the preferred ADR method at least foreimtational
disputes. The fact that the mediation procedurevosuntary and
the fact that mediation is not suitable for all dides, make
clear the need for a binding and adjudicative dispuesolution

method such as arbitration, which must be availabdad

19 BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 48.

87



accessible for disputes and especially those nondieg
themselves to compromise. After all, although mdda aims to
find out the parties’ respective interests and alithe resulting
preferences in such a way, that the solution saeisfeach
party’s interests; however, one must not forget ttheot all
disputes can be solved in this way. In some caskse,underlying
interests of the parties simply cannot be aligneahd it is

therefore necessary to resort to adjudicatiéh.

Section 3: Arbitration and the hybrid forms

This section includes the presentation of arbitoatiand
the examination of its main characteristics, busalincludes the
presentation of several other forms of ADR referred as the
“hybrid” forms. The examination of these methodsimcluded in
the section about arbitration because it was deenhed it would
be better for presentation purposes not to dedicatehole new
section about these hybrid forms, but instead thtatvould be
preferable to present them briefly after arbitratioas to
demonstrate a more complete picture of the wholecipum of

ADR and consequently provide a better understandohd\DR.

120 HORNLE Juliaop. cit, pp. 55- 58.
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A. What is Arbitration

Arbitration is an institution recognized by the lawhich
appears as an alternative to resolving a disputegraposition
different from litigation. Arbitration is the oldésand most
confrontational form of alternative dispute resadkut; it is a
system of justice, created by merchants thousandsyears
ago The vast growth of arbitration in recent decadssdue to
the fact that arbitration is a crucial component ithe
development of economic life, particularly in intextional
trade’® The big increase in international trade that oaeuwr in
modern times caused major problems always assodiaweth
international business such as the geographicalnguistic
ethnic, economic diversity of the environment ofetparties. But
the needs created by international trade consisyergroved
stronger than the obstacles. Thus the practice mtlernational
trade applied a variety of means and methods farilfeating its
conduct, with emphasis on the exchange of benefidse the
more successful and popular methods amongst thems wa
arbitration. The main reasons for leading the pastito a

dispute, to arbitration remain about the same todesy in the

121 ROEBUCK Derek, Cleopatra Compromised: Arbitration in Egyptthe First Century BC,
Journal of the Chartered Institute of Arbitrato)08, p. 263.

2. CARABIBER Charles, L'evolution de I'arbitrage comril internationalRecueil des Cours
de I'Académie de Droit internationatol. 99, 1960, pp. 125- 130.
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past!®?® However, in modern times, arbitration is preferréar
additional reasons, such as the protection of pciwathe control
of the parties and the ease in the internationadogmnition and

enforcement of arbitral awards against judicial deans.

From very early, human societies had manifestedpais
of resolution of disputes and essential attemptsl lbeeen made
for the peaceful and amicable settlement of disputlerough the
process of arbitration. Whether or not arbitratipnoceeded the
justice of state institutions is not easy to deterem and is not
the subject of this thesis. However it is arguedtthhe roots go
back to ancient Greek law, the “heroic” period atitk epics of
Homer, where a scene of the quarrel between Odyssewd Aias
Telamonios is described, the resolution of whichswaerformed
by arbitrators. Ancient Greek arbitration was died into
private and public and included as a first stage thttempt to
reconcile the two defendants. To conduct the ardtion a
contractual agreement was required, which had toirbevriting,
signed by the parties, including the number of arédiors and
determining the number of votes required for thdiggy of the
decision. Arbitrators in each case had to decideairspirit of
fairness and not merely strict observance of the.ldhe role of
arbitrators in ancient Greek law strongly reminiatethe basic

characteristics of the municipal courts (juge deixyaof French

122 CARBONNEAU E. Thomas, Etude historique et compee I'arbitrageRevue Internationale
de droit compargl1984, pp. 727- 730.
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law after the French Revolution. Arbitration wasvtaured in
most ancient legal systems and historically funoied as an
independent adjudicative dispute settlement mechani For
instance, commercial arbitration agreements wereyveommon

among the ancient Greeks and Phoenicians trad@rs.

In ancient Sumeria, one of the most innovative amdi
cultures, cities were trading centres with a higluintber of
commercial relations and the corresponding inevieabdisputes.
Disputes were resolved by the king who was consedleiGod's
representative on earth and his legal responsipilwas to
arbitrate disputes between cities and citizens,egrulings and
when necessary enforce decisions. Furthermore, @ue of
Hammurabi in Babylon includes confirmed mentionsaduty to

administer justice through arbitratio>

In India arbitration has a long history and the dration
system which was a feature of Indian life, was vegiynilar to
the system of ancient Greece. People voluntarilggented their
disputes to a person or a group of wise men of tlmenmunity,
called “Panchayath”, who resolved the disputes ahldeir
decisions were binding. Later the *“Regulation of rB@&l” in

1772 provided for cases involving private disputesbe referred

* BONNER J. Robert, The Jurisdiction of Athenian Amiors,Classical Philologyvol.2, 1907,
pp. 132 -135.
> WATSON Adam,op. cit, p. 57.
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to arbitration. The first Indian Arbitration Act vsapassed in

1889 and its elements were similar to modern ardotityn.

In Egypt an original papyrus from the 3rd centuryopes
the existence of private arbitration surprisinglyimslar to
modern arbitration and in the Middle East the comtceof
arbitration (thakim) was practiced since the eadgys of Islam
as a peaceful means of settling disputes. The aabiidn system
in Egypt followed the provisions of the Islamic Sha in
accordance with the tenet Hanafi. The Koran inclsigebitration
as a recommended means of settling disputes and Sharia

decides whether an arbitration award is bindingtbe parties.

In China, the institution of arbitration dates from600
B.C. The Chinese believed that if a dispute canbet avoided,
then it is imperative that the parties (alone orthvihe help of an
arbitrator) take the necessary measures early orunderstand
the moral significance of the relationship causinhlge dispute
and explore the possibilities offered to overconie troot of the
problem and achieve a morally just solution. Frohetperiod of
Zhou there were local judges the “Tiao Pen”, whos®in
function was to assist in resolving disputes. Sindhen
arbitration was used extensively in ancient Chinegzudal
society, became the main method for resolving digguand was
an integral part of the legal system and not just @&ternative.

Conceptual basis for the prevalence of arbitratwas the moral
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and social teachings of Confucius. The Chinese éedid that the
laws are not the appropriate way to regulate digpuitn everyday
relationships and should be Ilimited to a secondapje, as
reflected by the Chinese proverb: “in death avoidllh in life

avoid the law courts™?®

In Roman times arbitration was very popular. Thenkrans
called referees "arbitri'', "recepti arbitri'"" drcompomissorii'.
The Justinian Digest states that disputes arisingoudd be
resolved by a third party, the arbitrator. The d&drhior was
usually an elder with significant wisdom, prestigesspected in
the community and had no relation to state authyritn the
arbitration proceedings, under Roman law, the pagtihad the
opportunity to introduce to their agreement a doaldondition
which would provide that if a party fails to honouthe
arbitration agreement or the award, would have &y pthe other
party a kind of penalty. However, in general arlation was
optional and the decision was not res judicata.&actestifies to
the administration of justice in private disputeshraugh
arbitration and indicates what criteria the Romamsed to

choose between the courts or arbitration.

An important chapter in the development of arbitoat

dates back to the middle Ages. Originally arbitratasks were

2 PAN Junwu, Chinese Philosophy and International LAsian Journal of International Law

vol. 233, 2010, p. 6.
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performed by the pope, by emperors or kings, panléats and
even law faculties. However, arbitration was furthgéeveloped
by the merchants. At the end of the 11th century thalian
cities had become independent and merchants orgahitheir
governance in their own way and according to theiterests,
and had their own leadership such as the “ConsMescatorum”
in Genoa and Milan. They had political powers anaddijcial
functions and led the various unions and guildsnodrchants. In
many Italian cities the unions and guilds exercispdwer by
adopting regulations to resolve their differencdsitially these
unions were voluntary associations, but were fizadombined
into a federation known as the “Mercanzia”. Tradefsom
various cities came together in markets to do besisw Very
often one party in a transaction would challengeotdrer. The
inefficiency of traditional courts to resolve theslesputes led to
the development of specific procedures for dealiwgh trade
issues and a specific substantive law of merchantse “Lex
Mercatoria”. The Council of Federation of the “Odéfum
Mercanziae” referred most cases to arbitration, ehhiwas
ultimately recognized as an institution and ordiparourts were
forbidden to interfere with the jurisdiction of tharbitrators.
The rules, regulations and decisions of this instibn were

mandatory for merchants and citizens, even for fgners.
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During the early 10th century, in England, indivials
wishing to settle a dispute resorted to juries whiconsisted of
small groups of “neighbours”, expressing their gramces and
disputes and operating themselves as lawyéffuring the 16th
century, cases are referred to arbitrators, notyomlith the
agreement of the parties but also by reference fritna judicial
authority specifically for commercial differences etween
British and foreigners. The first recorded judicialecision
relating to arbitration in England was in 1610, adt by the
English legal scholar Sir Edward Coke. The accepg®&nof
arbitration was substantial something that bothetd@ judges
who considered arbitration competitive and were ity to
impede its development. But the institution survivevith the
Arbitration Act passed in 1698, which encourage&dders and
businessmen to submit their disputes to be resolynd the
arbitrators and not the courts. In Scotland the liest known
treatise which refers to arbitration is the “Regidvimjestatem”,
which dates to the early 14th century. It examinesues, such
as who could refer the dispute to arbitration, whemn was
arbitrable, what could happen if there were two iardtors who

disagreed and how a decision should be issued.

As stated, France is one of the homelands of modern

alternative resolution. The origin of the concedtarbitration in

7 CARTER T. Albert,op. cit, pp. 2, 3.
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France dates back to the ancient courts “Pie poudestablished
to resolve disputes between traders during markedysd
Arbitration in France first appeared in the 13thntery during
trade fairs. Before 1789, the institution of arkatron in France
was not used often, although it was allowed for moases and
was mandatory for the resolution of various famibjisputes
under various decrees adopted in the 16th centukfter the
French Revolution arbitration was reconceptualiseelgarded as
“natural droit” and the Constitution of 1791 decéar the
constitutional right of citizens to resort to arbation. In each
canton there were founded “tribunaux de la paix”ammed by
“juges de la paix” acting more like regular peopthan like
judges and their main concern was to reconcile pagties and
resolve the dispute in question based on the pphxiof equity.
Family courts were established to adjudicate digsutbetween
spouses and between relatives as well as “tribunade
commerce” for commercial disputes. The “Napoleo@ode” and
the “Code de Procedure Civile” adopted in 1806 asllwas the
Commercial Code contain regulatory provisions forbidration
cases such as for disputes relating to maritimeurasice and
disputes between the shareholders of a commercomhpany. In
other areas, the law authorized the submission «fisteng
disputes to arbitration, but arbitration clauses fature disputes

were not allowed. After the signing by the Francd the
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“Geneva Protocol on Arbitration” Clauses of 1923itwthe Law
of 31 December 1925 such clauses were allowed ispdies
arising from commercial relations. Subsequent lawsacted
from 1926 to 1975 dealt mainly with the scope obdration in

specific sectors without any changes on the procatuules’®®

In the United States, Native American tribes used
arbitration not only to resolve disputes that arowethin the
tribe, but also for the resolution of disputes thatose between
the different tribes. From the European colonizatiof the U.S.,
arbitration operated in accordance with the Britishhstomary
law. Already in 1632 the colony of Massachusettdroduced
legislation in support of arbitration as a means dispute
resolution, followed by Pennsylvania in 1795. Buthie there
was arbitration in the colonial era, however, it svaot popular
and not widely accepted. Arbitration was met witbshility and
scepticism. The distrust in arbitration was due ttoe fear of
displacement of justice and public policy and thelief that the
state should keep its monopoly in conflict resoluti But even
with these reservations, arbitration in the USA waasn
established form of dispute resolution before thane¥ican
Revolution. In 1768 the “New York Chamber of Commefl was
created, which was the first permanent board ofiadiion and

its main activity was initially to resolve disputebetween

) CARBONNEAU E Thomasop. cit, pp. 9- 11.
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merchants and in 1794 the arbitral tribunal in Nélaven was
established. In 1799 George Washington in his wilthich
included an arbitration clause, stated the expliicitention that
all differences (if any arise unfortunately) muse tsolved by
three impartial and intelligent men, known for théionesty and
their good understanding. Two would be chosen bgheaf the
disputants, the third chosen by these two, anddkeision would
be binding similar to a Supreme Court of the Unit&lates
decision. In 1891 in Philadelphia the Chamber ofnGoerce was
established. Arbitration received the full suppodi of the
Supreme Court in 1854 when the court upheld thehtigf
arbitrators to issue binding decisions. Arbitratiomas formally
institutionalized in the USA in 1822 when businessaders
created an educational organization called “The iArdtion
Society of America” and in 1854 the Supreme Couetagnized
the importance of arbitration by giving arbitratorbroad
discretionary power. In 1919 a small group of intualists,
traders and businessmen decided to create an orgaimin that
would represent businesses everywhere and that @volding
hope to a world destroyed by the recent war. Thegnaged to
replace fear and suspicion with a new spirit ofefmdship and
international cooperation. They founded the “Intational
Chamber of Commerce” (ICC) and called themselvegs tihe

merchants of peace". In an attempt to overcome dhstrust and
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animosity in dealing with arbitration, the Chambefr Commerce
and the “Bar Association of New York” contributed establish
arbitration as a viable form of dispute resolutiohhus in 1920
New York City's first Modern Law on Arbitration was
established. The statute served as a model for odtate laws.
In 1925 the “Arbitration Foundation” was founded. hd@
“Arbitration Foundation” as well as the “Arbitratiho Society of
America” ceased to exist in 1926 and were repladed the
“American Arbitration Association” (AAA). In 1925 @ngress
passed the Act known as the “Federal Arbitrationt’/A¢FAA)
which allowed companies to agree on a private caatuoal
settlement of commercial disputes, and awards insesa of

interstate or international commerce became enfabhde.

The recent years to improve the handling of intdronal
commercial disputes several permanent arbitraticodies have
been established. The most famous centres of irdBomal
arbitration are the “Chambre de Commerce Internadéil@”, the
“International Court of Arbitration” of the “Interational
Chamber of Commerce” based in Paris, the “Londonu@oof
Arbitration”, the “American Arbitration Associatidn(AAA), the
“Inter-American Commission of Commercial Arbitrand, and
the “International Centre for the Settlement of &stment
disputes” (ICSID). From the overview of the historpf

arbitration it becomes obvious that arbitration a: important
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tool for the proper functioning of international atte. The
continued presence and evolution from antiquitymodern times
confirms its significant value. Today it is cleahdat arbitration
presents an unprecedented growth and has becomeitéerred
method for the resolution of international commealcidisputes.
The evolutionary process requires, however, thetsrisand
practitioners of law to look into the future of atbation, to
understand the current and future needs the inteomal
commercial practice and ensure a smooth and trodbde
operation of arbitration in the international arenand in

Cyberspace.

Arbitration can be defined as an institution foumlden the
will of divergent parties who respecting the lawytsource the
resolution of certain legal dispute to third, nealtr and
independent persons who derive their authority frome parties
themselves and not by the state, and resolve tlitfeddnce based
on that agreement after a fair hearing, issuingirmalf decision,
legally binding for the parties. In arbitration thparties transfer
the control over the outcome to the neutral partyhowhas
decision making authority, making arbitration a Hirof private
judging!®® The parties involved in a dispute agree to submit
their dispute and present their evidence to a naluyparty, the

arbitrator, or an independent, private tribunal theenders a

129 RULE Colin,op. cit, p. 42.
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decision. The arbitrator has the power of decisianthe dispute.
Once the dispute is submitted to be resolved thtoagbitration,
“a party cannot unilaterally withdraw from the atbation”.**
Unlike mediation, arbitration is not voluntary butandatory and

if the respondent refuses to participate in the itrdtion, the

arbitrator may issue a default awatd.

One thing that makes arbitration such a fascinatsudpject
is its dual nature. Arbitration is at the same tirmap exercise of
private ordering, formed by private agreement, sdiéd@as a result
of conscious private choice and also it is an ex®ecin
adjudication which results in an award that thederof the state
makes obligatory on the litigants in much the samay as the
judgment of a public tribuna¥®*? Arbitration is a procedure held
in a confrontational manner and is the closest fortmo
litigation.™®® However, it is a private, more flexible and less
formal process than litigation in court that prodsc final
decisions, the arbitral awards, which are equaligdong, as well

as easier to enforce internationally. Furthermoligge mediation,

130 HEUVEL V. D. Estherpp. cit, p. 5.

131 HORNLE Juliaop. cit, p. 59.

132 RAU Alan Scott, The Culture of American Arbitration amlde Lessons of ADRTexas
International Law Journalvol. 40, 2005, p. 1.

133 GENN Hazel, Mediation in Action, Resolving Court Dispsit&Vithout Trial, (London:
Galouste Gulbenkian Foundation), 1999, p. 14.
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“arbitration is for parties that are in conflict buinonetheless

wish to pursue their contractual relationship”.

There are different kinds of arbitration; for instee,
depending on the nature of the outcome, arbitratcam be either
binding or non-binding. However, normally when ospeaks of
traditional arbitration, more often than not meardEnding
arbitration. There are many types of arbitratiorssems because
parties can design them however they choose. Sonoegudures
are informal allowing parties the opportunity to gsent any
evidence they wish. Others apply rules of evidengermit
motion practice, and include other judicial proceds. Some
permit discovery and some do not. “Arbitration hesys can be
formal but the rules of evidence used in courts mot usually
apply”.'® Arbitrations can be held with a single decisionkea
and others can be held with a panel of three or neveve.
Arbitrations can be documents only, i.e. withoutetmeed for
parties to present their positions in face-to-fabearings®®
Another important distinction is between ad hoc andtitutional
arbitration. In ad hoc arbitration, one arbitratamr several
arbitrators resolve the dispute outside of any insgional
framework. The main problem with ad hoc arbitratiomn that in

case of disagreements concerning mostly the arbitrébunal,

134 BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 49.
135 SHAMIR Yona,op. cit, p. 38.
13 RULE Colin,op. cit, p. 42.
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the parties have to recourse to national courtsmething that
normally parties want to avoid. However, the sanmreldem does
not exist with institutional arbitration, in whichkhe institution
provides a framework for the procedure, solves any
disagreements or problems that arise, appoints ahlitrators,
sets parameters for the award and generally provice more

stable foundation for the basis of the arbitratih.

B. Choosing Arbitration

Like in mediation, parties can agree to use arhioa to
resolve their disputes when they sign their initi@abntract by
including an arbitration clause, according to whiah disputes
that may arise from that relationship will be reged through
arbitration, respecting the conditions set out hretagreement as
well as the law (pre-dispute arbitration). Anotheway to
recourse to arbitration is after a dispute has amigpost-dispute
arbitration), but usually creates more difficultiesince the
parties may disagree on several points, even thefggred ADR

method or details concerning it. However, once fexties have

13" BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 50.
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chosen arbitration to resolve their dispute theyhagence the

right to regular recourse before the courts.

Fundamental attributes of arbitration are the awmy of
the parties across the whole spectrum of the proaced and the
binding nature of the decision adopted. The freellwaf the
parties to choose the resolution of the dispute wweom the
state courts and the power to shape the terms andlitcions for
the arbitration procedure distinguish it from lidgon®®®
Arbitration is a widely utilized ADR method partitarly for
commercial disputes and presents considerable athgas
compared to litigation, with most important amongidtem, the
resolution of the dispute in a much faster and aslexpensive
way than litigation. Contrary to litigation in courwhere there
Is publicity, arbitration takes place behind closeadors in a
private and confidential manner. Furthermore, ardéiton
provides flexibility as the parties are free to agron and shape
several aspects of the arbitration, such as theatid place of the
arbitration procedure as well as the degree of fality.
“Conventional wisdom suggests that businesses chobmsding
arbitration mainly because it is perceived to bdfelient from
litigation in several important to them aspect$® Cost and time

savings, less formality, expert third neutral pad]j

138 STURGESA. Wesley, Arbitration- What is it?New York University Law Reviewol. 35,
1960, p. 1047.

139 STIPANOWICH J. Thomas, Arbitration: The "New Litigation"University of lllinois law
Review 2010, p. 4.
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confidentiality, and the finality guaranteed by tmendering of
binding decisions, made arbitration a wide-rangiswrogate for
civil trial, with arbitration provisions utilized n all kinds of

contracts.

C. The Arbitrator

The arbitrator communicates with the disputing peast
and, after taking into account their arguments asllwas the
evidence, renders a decision. This method of ala¢ine dispute
resolution is chosen mainly in the business sectwhere
differences that arise must be adjusted individyalby a
specialist whose expertise will correspond to tha&ture of the
dispute. The parties can choose the arbitrator, wihit resolve
their dispute. An arbitrator can be part of a coamnnexed
scheme, or an arbitrator who is not necessarilyalég qualified;
however, in some jurisdictions, such as France amdlia,
arbitrators need to have a legal backgrouffdParties are free to
choose an arbitrator who has “extensive legal anmhcpical

experience in the specific factual and legal issuesispute”!**

" LODDER R. Arno and ZELEZNIKOW Johmp. cit, pp. 4, 5.
“I'HEUVEL V. D. Estherpp. cit, p. 5.
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The arbitrator can be an expert on the field retgtito the

dispute in case such as an accountant or an engilfée

However, since the arbitration process has a lot
similarities to the process in courtrooms, arbitreg often rely
to a very great degree on the applicable law, ralevlegal
documents and contracts, and other precedent-sgtti@cisions.
Therefore, arbitrators are usually lawyers with aégxpertise in
the matters on which they are called in to decitfe.The
arbitrator hears the parties, assesses the releviacts and
arguments presented by each side, and after comsideall
evidence and respecting laws and procedures, thleitrator
issues a decision, which is called arbitral awaTdis process is
very often less formal as well as much faster thtée judicial

process.

D. The Arbitral award

After the consideration of all relevant evidencehet
arbitrator issues a decision, the arbitral awardiieh is legally

binding, similarly to a court judgment, as well &snal and not

2 SHAMIR Yona,op. cit, p. 38.
143 RULE Colin,op. cit, p. 42.
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appealable, except in very limited instanceAn arbitration
award is final in the sense that awards have “rnedigata” effect
and once an award has been issued, unless the awsard
successfully challenged, the same matter cannot bveught
before a courtor arbitration tribunal agaid* Decisions of an
arbitrator can only be appealed to a court on narrgrounds,
such as fraud or misconduct by the arbitrator. Esr@f fact or
law by an arbitrator cannot be appeal¥d. International
Arbitration is greatly facilitated by multilaterdalreaties, mainly
the “New York Convention”, which regulates the repgution and
enforcement of foreign arbitral awards. The arbiteavard can
be enforced in all countries that have signed ti@ofvention on
the Recognition and Enforcement of Foreign ArbitrAwards
(New York, 1958)”. One of the main reasons for theccess of
arbitration and its suitability for resolving commmal disputes
is the ease for enforcing arbitral awards due tostmultilateral
treaty, which manages to ensure the recognition and
enforceability of arbitral awards, in a way that nsuch easier
than the recognition and enforcement of foreign dou

judgments’® The fact that awards can be easily enforced iy an

144 HORNLE Julia,op. cit, p. 59.

195 STONEV.W. Katherine Alternative dispute ResolutipRublic Law & Legal Theory Research

Paper Series, 2004, p.1.

196 “The Convention requires the courts of the som@ dignatory states to acknowledge written
arbitration agreements, declare themselves incanpeb hear disputes that are subject to
arbitration clauses, and enforce awards in accamlavith criteria set out in its provisions. The

New York Convention commits the states in quest@mrecognizing and enforcing foreign arbitral

awards in accordance with a regime that essentiediiricts their legal authority to the protection
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of the signatory states is one of the main reaswhy arbitration
is popular for US companies, since the United Ssad® not have
any treaties on the execution of foreign verdiclhsit have signed
the “New York Convention™ Besides the “New York
Convention”, arbitration is also greatly facilitate by the
harmonization of national legislation as a resultf dhe
“UNCITRAL Model Law on International Commercial
Arbitration” (1985). The finality and binding naterof arbitral
awards make arbitration a unique and ideal methad fthe

resolution of any kind of dispute and the only trakernative to

litigation as a binding and enforceable avenue fedress**®

E. The hybrid forms

i. Conciliation

Conciliation is the process of peaceful settlemeot

disputes and the term conciliation means any adayivifor

of public order, in other words, protection of tare values that would justify state intervention i
the most liberalized system”. See BENYEKHLEF Kaanmd GELINAS Fabiemp. cit, p. 51.

' LODDER R. Arno and ZELEZNIKOW Johmp. cit, pp. 4, 5.

18 HORNLE Julia,op. cit, p. 59.
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harmonization or reaching a settlement between womflicting
parties. This process is intended to facilitate taat between the
parties through the intervention of a third parthe conciliator,
to achieve settlement of their dispute. Conciliatiois
characterized by the involvement of three partiegmely two
parties between which there is a dispute and adhithich aims
to harmonize and improve relations between the st On 24
June 2002, the “UNCITRAL Model Law on International
Commercial Conciliation” was adopted. According ®®art 1,
Article 1 (3), “the process of conciliation is deled as a process
whether referred to by the expression conciliatiomediation, or
an expression of similar import, whereby partieqquest a third
person or persons (‘'the conciliator') to assist mheén their
attempt to reach an amicable settlement of theigpdite arising

out of or related to a contractual or other legalationship”*®

In conciliation the third party undertakes to adsithe
parties to resolve their dispute, but cannot impag®mn them a
particular solution. Conciliation is different frommegotiation
because of the involvement of a third neutral par©@onciliation
differs from arbitration in that the outcome of tlo®nciliation
depends on the willingness of the parties and tlaetigs decide
whether they will come to an agreement. The objeetiin

conciliation is an amicable settlement rather thathe

“ UNCITRAL Model Law on International Commercial Cdiration, 2002, available at

http://www.uncitral.org/pdf/english/texts/arbitrami/ml-conc/03-90953 Ebook.pdf
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formulation of adjudicative crisis. The distinctionfrom
mediation is not always easy. French theory conssddhe
boundaries between the two concepts blurry and dhféerences
only in external features such as payment, refetrale, etc., but
essentially nothing changes. In both forms the pasttrust the
abilities of a third party who fulfills certain canntions. Perhaps
a difference could be related to the submittal ofpeoposal by
the third party. When this proposal or suggestiesnsubmitted to
the parties, then the process is called concilintiand when
there is no such proposal it is called mediatigh.The
differences are small and hardly anyone could arghuat there is
real consistency in the controversy between medimtiand
conciliation, since they are used interchangeabtlyey provide
similar services and have a common objective. Th&tidction is
rather theoretical but conciliation is identifieds aa distinct

method of ADR.

The commencement date and the conciliation procedare
designated by the parties and in case they havéeflato do so,
the conciliator may conduct the conciliation prodeémrgs in such
a manner the conciliator considers appropriate. fCoentiality
and impartiality are two fundamental principles odnciliation.
The conciliator must respect the information the rtpas

entrusted and additionally should not serve as ahitaator in

" HIBBERD Peter and NEWMAN Paul, op. cit., p. 59.
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the process of conciliation, unless otherwise agreey the
parties. The role of the conciliator is to approxte the views
of the parties and motivate them to enter into ntegobons with
each other in order to find a solution to the dis@u The
conciliator is not primarily involved in the essencof the
dispute, but is limited to achieving the appropeatlimate for
resolution. The continuation of discussions, theagssurance of
tension, proposing measures to create favorableddeons for
discussions, clarifying the proposals and countepgmsals of the
parties, finding extreme negotiating boundaries,damaking
mutually acceptable compromises for achieving agmeats, are

the most important tasks of the conciliator.

The conciliator is limited to one person only unses
otherwise agreed by the parties. The conciliatorsle is to
assist the parties in an independent and impannahner in their
attempt to reach an amicable settlement of theispdite. The
process begins with the submission to the concdratof a
written report from interested parties together separately.
When the report is communicated separately, it muse
disclosed by any means to the other party with dege of the
conciliator within three days. The report describtdhe case and
clarifies the position of the parties. Conciliatiodike other
methods of ADR, has as its main characteristicsxifbelity and

confidentiality. The confidentiality principle exgldes
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information whose disclosure is necessary to allothe
presentation of appropriate explanations from thihes party.
Conciliation can be contrasted to the judicial reubecause of
its non-binding nature and the right for the pastie participate
actively in the process. Nevertheless, conciliatishares many
common elements and principles with mediation, thei
distinction becomes truly difficult and are both mxddered as
two of the most widely used alternative methods refsolving

disputes®™

ii. Mini- trials

The term mini-trial is an American invention, which
according to the English terminology, is encountkras either
mini-trials or executive tribunal and describes ahternative
method of dispute resolution ideal for corporatedascommercial
disputes. Usually it is used to solve major disputiemvolving
complex matters combining legal and factual elensgnduch as
product liability and antitrust cases, but wherestharties wish
to maintain a friendly relationship. It is voluntarand the

parties can only freely agree to resolve their disp by using

“IHUNTER Martin, PAULSSON Jan, RAWDING Nigel, REDFERMNan, op. cit, p. 65.
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the process of mini-trial. The process is informak there are no
established procedures or rules of evidence gowegnithe
process. However, the parties agree on a set oésgujoverning
the facts of the case and the evidence and thebesrare defined
in the agreement for the mini-trial. The processvisuntary and
non-binding because generally there is no obligatitor the
parties to take part in the mini-trial and the omn of the
neutral third party is not binding; instead, dewss are only
reached by the agreement of the parties. The grdaaelvantage
of mini-trials is their informative nature, sincegven if the
procedure does not lead to resolution, it leaves plarties better
informed about the case and the strength of theiguaents.
This is especially helpful for the resolution of ehdispute
through traditional litigation, which most often Hlows a mini-
trial. Like other methods, mini-trial is characteeid by
flexibility and this practically means that throughe agreement
of both sides, a mini-trial can be adapted so thtammeets the

needs of each particular case.

Mini-trial utilizes and combines elements from the
traditional techniques of negotiation, mediationdaarbitration.
The dispute is resolved by a three-member panelclwheonsists
of the neutral third party and a representativeeaich party. The
neutral third party can be for instance a lawyerredired judge

or an expert related to the subject matter of thispdte, or
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someone who has extensive experience in resolvingputes.
The third neutral party is a key person in the pgss and its role
is mainly a coordinating role aiming to facilitattthe procedure
exactly as the neutral party in mediation. The regentatives of
the parties usually have the power to bind eachesislo usually
the people who are chosen have prestige and infteem the
business or on the individual they are representinghe
procedure to be followed in a mini-trial is not adws given and
differs depending on the specific circumstances edch case.
Initially, the parties agree to settle their disputhrough mini-
trial and the agreement contains the obligationkBe tright to
withdraw from the agreement or to terminate the ga®s, the
principle of confidentiality etc. In its modern for, this process
takes place in the presence of real audience iniraual court,
composed especially for this occasion, which issweslecision
that has no binding force but allows stakeholdessbe informed
about the arguments and positions of their opposeartid also to

listen to an objective opinion by a third neutradrpy.*?

Although designed as a quick trial, it is actualdymeans
to hear the parties and the view of the other sadhs attempt a
settlement through negotiation. Prior to the heagrithe parties
exchange documents, evidence, short recommendatiams

summaries of witness statements, agree on procedure on

2 NAMMOUR Fady, Théorie et Pratique de l'arbitrage interne et imtational, (Editions

Juridiques Sader), 2000, p. 15.
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schedules, decide on the venue, the allocationiofet i.e. the
time each party will have at its disposal, the watses of each
side, the cost of process and all other detailswbtithe course of
the procedure. During the hearing, each side sumnesr the
arguments of its case, as in a trial, with the difdnce that the
cases are presented by the parties themselves ahd
presentations are shorter. The neutral third persoormally
presides over the process, making key questionslpinhg the
parties to understand the issues, and if necessaxpress an
opinion. The representatives of the parties ententoi
negotiations, which are facilitated by the neutrdlird person
who may be invited to present views in writing ohet strengths
and weaknesses of each opposing party’s opinionthle process
of mini-trial, representatives may be more practiaamd creative
in their negotiations, unlike with the traditionalvay of
resolving disputes in the courts. The neutral thgdrty has the
role of a judge or arbitrator without being able tssue a
binding decision. In the process, although there ei¢idence,
deposits and a “judge” presiding, in fact therene trial. The
process is more similar than the other alternatives the
traditional court process, hence the name minidiriaince the
three-member committee reminds the synthesis of haee-
member tribunal. This hybrid technique may presehtfering

levels of assistance of a third neutral, but a mautthird party
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often facilitates the procedures for the presemdatbf evidence,
the debate among decision makers, and serves asdator to
reach a solution. Mini-trials can be more expensith&an most
other ADR techniques because the cost of presengmglence,

but costs are considerably less than in litigation.

A mini-trial is similar to mediation because therpis in
dispute are able to communicate their side of thery and are
usually not bound by the outcome of the processjclh without
the consent of the parties, cannot lead to resolnitiHowever,
there is a significant difference between mediatiamd a mini-
trial. In mini-trials there are representatives femach of the
parties. The parties present their arguments, bot nbt take
active role in the negotiations. There are two r@as why the
parties do not negotiate by themselves in a ming&ltr First, the
parties involved in a dispute usually and undersitamly
approach the issues relating to the dispute in &jsctive
manner instead of remaining distant and objectiVd.e parties
also may be biased or act based on emotion. Theeefdhe
representatives, who are more likely able to remdistant and
detached, speak on behalf of their respective masrtand usually
handle the resolution of the dispute in a more aljee manner.
Secondly, the representatives in a mini-trial tend be
knowledgeable and experienced in such matters aad better

categorize the opposing evidence and argumentsalfyna mini-
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trial differs from other forms of ADR, as it usuglltakes place
after a formal action has been already brought. Plagties to a
lawsuit are waiting for litigation while the minirtal is

conducted. Thus, the mini-trial itself is not so alu an
alternative route for resolving the dispute, as fastance is the
case with arbitration, but rather a temporary sedany attempt
to come to an agreement before the commencementthef
litigation proceedings. The outcome of the minidli is

confidential and if it does not manage to resolhe tdispute, the
parties can go to court without it being revealéXk the biggest
disadvantages of mini-trials, there should be mentd the fact
that mini-trials are not appropriate for all casasd the fact that
mini-trials, when the parties will eventually see&gal remedy,
increase the costs and may delay the resolutionhef dispute®
Many specialized organizations provide settlemeng¢rvsces
through mini-trials and also provide third neutrparties. Such
organizations are the “Centre for Effective DispuResolution”
(CERD) based in London and the “Chartered Institubd

Arbitrators”. In the USA, similar services are prioded by the

“American Arbitration Association” (AAA).

53 Alberta Law Reform InstitutePispute Resolution: A Directory of Methods, Progeetnd

Resources(Edmonton, Alberta), 1990, pp. 26, 27.
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ii.  Med-Arb

Another hybrid process is the one known as Med-Arb,
which as the name suggests is the result of conrignmediation
and arbitration. Parties prefer mediation becausé the
flexibility and initiative that offers them. In cdnast, they
prefer arbitration because of its binding decisiom. practice,
these two methods can often be viewed as compleargntMany
times there is an effort to combine the key advayeta of each
method in order to achieve maximum effectivenesshisT is
achieved by a temporary or permanent conversiomnadfitration
to mediation and vice versa, depending on the natuhe course
and the needs of the dispute. This approach isedhlhulti-track
or multi-step dispute resolution approach and igdisnore often
in demanding construction projects and in the fieldf
technology. For instance, such an approach wasiadd in the
construction contract of the new airport in Hong g which
provided for mediation and in case of failure forb&ration***
Since both mediation and arbitration are based be principle
of party autonomy which is a basic principle of dopact law
internationally, people can settle their disputesany way they
wish and the parties to a dispute can combine medm and

arbitration without the need to have rules issuedthis matter

** CARROLL Eileen and MACKIE Karlpp. cit, p. 100.
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by a national legislature or by an internationalganization.
Party autonomy justifies the combination of medoati and
arbitration. However, in order to answer the questiof whether
or not these two methods should be combined, iessential to
examine the different techniques of combining medtha and

arbitration.

The first technique is the combination of mediatiamd
arbitration, where mediation is used as the firsethod for
resolving the dispute and if the parties do not alaan
agreement, then the process is converted to artidnaand the
arbitrator finally decides on the disput®.The problem with this
method is the fact that the mediator and arbitraierthe same
person, therefore the success of this combinatiepehds on the
experience and skills of a person who conducts pheceedings.
Another problem is the confidentiality of informamn and the
risk of abusing information during arbitration. Raermore, if
there is the risk of the mediator and later arbibmato use
information in the arbitration proceedings, the f@aes may
behave strategically during mediation rather thane b
concentrated in achieving a friendly settlement.tb™dugh it is
clear that the mediator may not disclose confidahtinformation

and the arbitrator must take an impartial decisidmowever, the

55 TELFORD M. ElisabethMed-Arb: A Viable Dispute Resolution AlternatiV@C Press, 2000,
p. 1.
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two different roles contrast each oth®F.An obvious advantage
of this method is that it reduces the costs andremases the

effectiveness of procedures and the time savings.

The second possibility of combined mediation and
arbitration is that of the arbitrator also acting @ mediator.
Arbitration proceedings are interrupted and medoati is
attempted. If the parties cannot resolve the digpuhrough
mediation, the neutral party returns to arbitratiamd takes a
binding arbitration decision. This leads to the samroblems as
those of the combination of the first method, thdfelrence lies
in the order of these procedures. Again here theeralation of
roles is the weak point; since the effort of themsa person in
two different roles in the same procedure for resnf a dispute
may prove damaging if this person could be biasextduse of
the previous role. Only a fairly experienced perswith great

self-control could act in such a procedure.

Another technique of combination of mediation and
arbitration is the succession of the two forms olteanative
dispute resolution but in separate procedures. Ppheties agree
to mediation and if it is not successful, an indapgent
arbitration procedure follows. Both procedures aearied out by

two independent third parties. So none of the peyhs$

% OGHIGIAN Haig, The Mediation/Arbitration Hybridlournal of International Arbitrationvol.

20, 2003, pp. 75, 76.
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mentioned in two former combinations arise herencs there are
two different persons, there is no information eaalge and each
procedure is governed by its own principles. Fiwyalthere is the
combination in which arbitration proceedings arespanded to
commence mediation, but in two separate and indegean
processes. The right to request the suspensionhefarbitration
belongs to both the parties, and the third neutrdlhis
combination also does not have the problem of altgron of

roles or the risk of the misuse of information.

Summarizing, it can be said that the combination of
mediation and arbitration provides considerable amitages, but
at the same time is quite a risky venture. It isffbiult in
practice for a third neutral party, even one extedm
experienced, to be able to act as both mediator anatrator or
vice versa. This fact may create problems relattoghe validity
of the award and may have as a result that the iparto the
dispute will not gain the benefits of either medmat or
arbitration. The mere succession of mediation anditaation
does not constitute a real improvement compared ttoe
“conventional forms” of arbitration and mediatiomn contrast,
the suspension of arbitration proceedings for meidia
combines the advantages of mediation and arbitratio the best

manner and combines the flexibility of mediationdanhe final
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and binding nature of arbitratioh’ Med-Arb is a hybrid process
and is considered as a separate ADR method, althouas many
common features with other procedures and specifychinding
arbitration. Its main defect is that it lacks sttuce, which
makes it practically a weak process that the partie a dispute

often ignore preferring a better defined ADR proses

iv. Ombudsman

A distinctive form of ADR is what is known as the
Ombudsman, where an independent third party witlpesxence
and authority attempts a friendly resolution of tdespute. The
Ombudsman’s authority extends from the simple exmaation of
complaints to the resolution of disputé¥.The institution of
Ombudsman was established originally in Sweden 713, when
the Swedish emperor being exiled to Turkey, instétd the
office of “Hogste Ombudsmannen”, which would haven a
overview of the compliance of laws and the performa of
duties by officials. The Ombudsman in Scandinaviareans

delegate. Subsequently, it was adopted by otherdiomcountries

" CARROLL Eileen and MACKIE Karlpp. cit, pp. 101, 102.
*® GREGORY Roy, The Ombudsman: An Excellent Form dé/ative Dispute Resolutiofthe
International Ombudsman Yearbqdkol. 5, 2001, p. 98
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(Finland in 1920, Denmark in 1953 and Norway in 296 with
several variations in particular as regards the pgc@nd nature
(e.g. the Swedish Ombudsman has expanded its poweneach
that of the public prosecutor), however in all tlrosountries,
the Ombudsman is a constitutionally protected itustiion.
Today, the Ombudsman is found in several EuropeAnglo-
Saxon, Asian and African countries. In Europe itshéeen
adopted by almost all countries, for instance bye& Britain
where the institution has a history since 1967, whehe
“Parliamentary  Commissioner for Administration” was
established, by France since 1973, where the “Métalia de la
Republique” is appointed by decree of the Presideit the
French Republic and by Germany and Belgium since92.9
Internationally common features of the institutioare the
institutional independence and the immediacy of #@vercise of
its jurisdiction. The institution depending on eacwountry is
called “Defensor de Pueblo”, “Human Rights DefentetState
Controller”, “Mediateur de la Republique”, and iaitored to the

needs, the political, social and ideological tradits.

Since the 1980s the Ombudsman was adopted by peivat
operators and particularly in the financial and karg sectors,
in the context of self-regulation, and in an attamp improve
the image of each sector in the market. Such bode®

accessible to consumers without paying a fee fogithservices,
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they deal with matters already addressed by the gamy as part
of an internal procedure, they decide, or proposéutsons, they
are binding for the institutions that set them updathey do not
prevent the recourse to litigation or other proceel™® The
Ombudsman is a neutral third person, whose roldoigesolve a
dispute set in the form of a report or a complainthe
Ombudsman listens to the parties, examines thempglaints and
issues a decision or a recommendation. The Ombuadssexeks to
address complaints by making suggestions and tryimgersuade
those responsible to modify their positions or jusubmit
proposals to prevent recurrence of errors basedtlb@ same
cause. Each of the parties shall discuss with th@mb@dsman
voluntarily and freely, expressing their complaintsn
confidentiality, discuss priorities and interests order to define
the scope for compromise and orient parties’ cheiceo a
commonly accepted solution abandoning the logicpebfit and
loss that characterizes the judicial controversyeTtransparency
in the functioning and effectiveness of the work dadhe
Ombudsman is ensured through compliance with opaatules,
the equal participation of the parties in the predengs, the
explanation of the grounds for the rejection of ttequest of the
complainant and the publication of a report evaiogt the

process.

9 STEYN H. Jan, Alternative Dispute Resolution: TheldRof the Private Sector Ombudsman,

The International Ombudsman Yearbpwbkl. 5, 2001, p. 134.
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In order to guarantee the good operation and respuoe
management of the complaints filed, several orgamians have
been established such as the “British and Irish @ddman
Association” (BIOA)!® the “American Center for Public
Resources”, the “British Center for Dispute Resotut” and the
“Nederland’s Mediation Institute®*®® Organizations like these
can have a supervisory role and can help promotédoum and
smooth operation of private Ombudsmen, cultivatirghical
guidelines and codes of conduct, training of penms®ein and
making sure that the public is properly informedoalb their
operation. Although there are concerns about clgssg the
Ombudsman as an ADR method, however, it is gengrall
accepted that the mediating role of the Ombudsmanwhat

makes it an ADR metho?

1% JAMES RhodaPrivate Ombudsmen and Public La@ldershot: Dartmouth), 1997, p. 223.

81 DE ROO Annie and JAGTENBERG Rob, Mediation in Metherlands: Past —Present-Future,
ElectronicJournal of Comparative Lawol. 6, 2002, p. 4.

2 BROWN J. Henry and MARRIOTT L. Arthunp. cit, p. 279.
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Chapter 3

Advantages and Drawbacks of ADR

The third chapter of this part of the thesis is te=ded to
the analysis of the advantages as well as the diaathges of
ADR. The demonstration is necessary in order towde a full
evaluation of ADR methods and to illustrate themportance for
the resolution of disputes. Furthermore, as ADR a@bR share
many commonalities most of the advantages and diaatlhges
of ADR will also apply to ODR. However, although ishis
definitely the case with regard to the advantagas,far as the
disadvantages go, ODR manages to overcome somehem} as

will be evidenced in the next part of the thesis.

Section 1: Advantages of the traditional ADR methods

The development, widespread acceptance and prebereri
alternative dispute resolution presuppose certahm@aracteristics
that differentiate ADR methods guaranteeing themspecial

position in relation to litigation. The advantagessult from the

126



nature of the ADR methods which allow for a morefammal
procedure, faster and less costly, which in turnfeats the
relations between the parties, contrary to litigati which is
inflexible, time consuming and costly. Despite tlpotential
flaws of ADR, it should be noted that the much larglist of
advantages, especially the speed of processing taedfinancial

benefits, show the great worth of ADR methot§%.

A. Confidentiality

A key positive feature of ADR explaining the popuity of
these methods, especially in commercial disputes, the
guarantee of confidentiality in the process as ogpgd to
litigation. Unlike court-based suits, where heariagawsuit may
result in disclosure of business or personal datehwredictable
or unpredictable consequences, ADR offers the bgsarantees
of privacy because confidentiality is a precondrief an ADR
process. The purely extrajudicial nature of ADR ads that the
procedure is a private matter between the partied allows the

parties to maintain the existence of rivalry andoetf to resolve

183 ROBERTS Simon, Alternative Dispute Resolution and Civil ticess An Unresolved
RelationshipModern Law Revieywol. 56, 1993, p. 452.
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the dispute away from public view, as opposed todifual
dispute resolution which requires publicity and swany times
results to the compromising of important informatit*
Consequently, the confidentiality of ADR protecthet parties
from the unwanted disclosure of sensitive persoirdlormation

that would potentially damage their reputation otarests.

B. Time and cost savings

ADR is more efficient than litigation in court, bauase it
allows significant time and cost savings. Disputesttied
through negotiation, mediation or arbitration, aresually
resolved much faster than with traditional litigahi since they
are freed from the strict legal formalism of litigan. ADR
typically resolves the dispute in a matter of sealedays, weeks
or months as opposed to litigation where it can ealp to

several years.

In addition, ADR methods allow for significant cost
savings compared to litigation, where the costs argually

considerably increased due to the great necessdy written

1% HUNTER Martin, PAULSSON Jan, RAWDING Nigel, REDFERA\lan, op. cit.,pp. 71-73.
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evidence and expert witness testimonies. The siigaiit savings
that only ADR can provide, become easily evident disputes
involving patent infringement, where “the Americdntellectual
Property Law Association reported that the totaktof a patent
infringement suit through trial in the United Statein 1995, was
between $500, 000 and $1.9 million, whereas thealotost
through binding arbitration of a patent infringemealaim was
between about $99, 000 and $500, 00®. The fact that
alternative dispute resolution methods are more tesf$§icient
has a significant impact on the parties. The coslivantages
provided by ADR are further advanced by the fastesolution
of the dispute. Consequently, the cost of ADR cannloe

compared with the high cost of a prolonged judicpabcess.

C. Conciliatory function

Another important advantage of ADR is its concileay
function. These alternative forms of dispute resdodm which are
voluntarily chosen by the parties involve coopenpat)

constructive communication, and the ability to raec their

185 CONA Frank, Focus on Cyber law: Application of el Systems in ADRBuffalo Law
Reviewvol. 45, 1997, p. 984.
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prestige (save face), since the resolution of thepdte lies in
approaching a common ground without winners or IeseADR
aims to cooperation, to the fair and acceptableorsxliation of
opposing views and reaching a mutually acceptabggeament
that meets the needs and interests of both partesalting to a
win-win-solution, i.e. a situation in which thererea gains for
both sides'® ADR “focuses on the opportunities for joint, rathe
than individual gain, oriented toward a positivensusolution

rather than a zero-sum®’

[llustrating this is the famous example of a disput
regarding the ownership of an orange. Accordingittothere are
two parties and both are claiming that the orangdheir own. If
this dispute were to be resolved through the trexhial judicial
route there would be a decision which would recamithat the
orange belongs to one of the parties or possibliitsghe orange
between them based on the legitimacy of each partglaim.
However, if the same dispute was to be resolvedotiywh ADR,
for instance mediation, the neutral would commuriecamore
effectively with the parties and would reveal analctis on their
actual purposes and interests, such as their intdad the
orange. In the example each party has a differeaé dor the
orange; one wants to use the rind for perfume ahé Dther

wants the pulp for orange juice. The ADR processnages to

1% FIADJOE Albert,op. cit, p. 1.
17 MANEVY lIsabelle,op. cit, p. 9.
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find a fair and commonly acceptable solution thatvels both

parties what they want.

Furthermore, ADR advances social harmony, since rgno
so in those ADR methods that aim for settlements)e” parties
do not engage in confrontation but rather in a pFes of
rapprochement™® ADR empowers the parties to perceive the
dispute as a common struggle that they will resqglwath and
not against each other. The agreement that willuiegrom the
resolution of the dispute should reflect a shareadion for the
future. It is a promise not only to resolve the cemt conflict,
but also a baseline for differences that might egeerin the
future. The settlement which is based on a friendbmpromise
of the parties’ interests, allows them to continthee business or
other cooperation for the benefit of themselves aheéir wider
professional or social cycles, as in the case ofstody of
children after a divorce and commercial matters wahethe
continuation of the relationship is crucial. Insteain litigation
the relations between parties are rarely restoredhile
sometimes controversy and collateral disputes amenegated.
Often both parties in litigation are dissatisfiedtiw the outcome
of the trial, because rarely court decisions fulfiltheir

aspirations; so the possibility of reconciliatiomhdeved through

1% COM/2002/0196 finalpp. cit, p. 9.
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ADR is considered one of the most important advaeta of

ADR.1®°

D. Flexibility

ADR methods are wusually less confrontational than
litigation due to the lesser degree of formalityhel informal
setting provides the parties with flexibility givgnthem greater
latitude than in litigation. The procedure is coalied by the
parties, who can agree on how formal or informaeé ttesolution
will be, “by choosing the forum, the procedure thatll be
followed and whether or not to take part in the peedings in
person or to be represented® Moreover, the parties can adopt
more than one ADR options, so as to increase th&bpbility to
reach a mutually acceptable agreement. The choiteADR
allows parties to form themselves the agreement,iclwhcan
provide for any solution that settles the disputeee the

prediction of future cooperation between the pastieavhich no

19| ANGELAAR V. Anton, Dispute Boards as an ADR Mectism on Construction Projects in
Southern AfricaArbitration Internationa) vol. 70, 2004, p. 100.
170 COM/2002/0196 finalpp. cit, p. 9.
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judgment can order, since judgments consider thetpavhile

ADR agreements may also handle the futdfe.

The flexibility extends to the neutral party as weals the
outcome of the procedure. The parties can decideictvh
organisation or person will be in charge of the peedings and
perhaps “select a neutral more expert in their ditgparea than a
judge”.!”? Furthermore, the neutral party itself enjoys flbiity
relating to the resolution of the dispute, sinceistnot bound by
principles like the stare decisis of the common lawlges, and
their bargaining abilities entail creative solutinhat no judge
could possibly achievé’” Unlike a judge who focuses on the
parties’ rights, the neutral party in an ADR proaed focuses on
the parties’ interests and how these will be afexttby the
outcome of the resolution, allowing for creativelgsbons that

cannot be reached through the traditional judiciatite }"

171

ALISON R. John, Five Ways to keep Disputest @t Court,Harvard Business Review on
Negotiation and Conflict Resolutiph997, pp. 163-187

2 MANEVY lIsabelle,op. cit, p. 9.

13 BUHRING-UHLE Christian, op. cit., p. 337.

" For instance, “a judge has to grant reimburserogtite price paid for a defective product if the
plaintiff has a right to it. A mediator, who takd® parties’ rights into account but is not confine
to examining rights alone, is free to explore a enadvantageous alternative solution for the
parties, for example, replacement of the defeqgdnaeluct by one of greater value to the plaintiff
but less costly to the respondent than reimburs€m&ee BENYEKHLEF Karim and GELINAS
Fabienop. cit, p. 46.
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Section 2: Drawbacks of the traditional ADR methods

First of all it must be noted that ADR methods abest
suited to resolve disputes in which the parties mot seek to
avenge legal rights because they are oriented todifig a
solution based on compromises. Their best qualiaes time and
cost efficiency as well as flexibility. However, tafrnative forms
of dispute resolution despite their numerous adwaamets
described above, also present several drawbackshviniave led
to criticism especially because of the fact thatsk methods
replace the traditional way of resolving disputes the courts.
Most criticisms concern the legality of the finalolsition
achieved and the ability to enforce it, while otBefocus on the

allegation that ADR provides a second class justice

A. For The parties

The first set of drawbacks relates to the partiesd ahe
difficulties that may arise in their relationshigt should be
noted that often parties who prefer the use of ADRthods,

believe that this may be perceived as a weaknesswd¥er, this
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can be avoided if in the original contract a clause
incorporated, which provides for the use of ADR ioase a
dispute arises’ Voluntary ADR methods cannot be effective if
one of the parties is unable to negotiate due trmrsg emotional
involvement in the dispute, if one of the partiemshadopted
very negative positions and views on the other,ibthere is a
big power imbalance between the parties making #@rder to

compromise and reach a mutually acceptable solution

Another drawback of ADR closely connected to thertpas
but also to the settlement of the dispute, is tluél dependence
on the cooperation of the parties because for mM®BR methods
there is a lack of legal rules to facilitate the eexition and
finality of agreements’® Therefore, the resolution depends on
the good faith of the parties, whereas without #ofme parties
may be using the process as a fishing expeditionsonply to

stall the litigation process*’’

Particularly, voluntary and non-
binding ADR methods are solely based on the volugpta
cooperation and compliance with the outcome the cess,

contrary to litigation where the court has the powe enforce

its decisions.

S HUNTER Martin, PAULSSON Jan, RAWDING Nigel, REDFERA\lan, op. cit, pp. 71-74.

176 TWEEDDALE Andrew and TWEEDDALE KerenArbitration of Commercial Disputes,
International and English Law and Practig@®xford: Oxford University Press), 2005, pp. 5-6.
"7 NOHAN-HALEY Jacqueline Alternative Dispute Resolution in a nutshélVest Academic
Publishing), Ed. 4, 2013, p.60.
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B. For The procedure

As far as the procedure goes, most ADR methods ldok
“procedural and constitutional protections of adsarial justice,
such as the right to a jury trial and the right ¢ounsel”*® The
absence of these safeguards creates doubts abeutatihness of
the final agreement. Furthermore, the lack of strimles of
evidence can lead to the presentation of irrelevaahd
superfluous material thus increasing time and mah@y Others
criticize ADR because it promotes compromise, whisha good
way to resolve some disputes, but in others it o2 appropriate;
in conflicts over jurisdictional or moral issuest iwill be

difficult to bring about a compromise between thisgutants.

Another disadvantage is the fact that the resolotiof
issues through ADR is private and thus it may lg¢adthe public
not finding out crucial information that could afdfe them
directly or indirectly. For instance, if a comparsyld defective
products and harmful to the health of consumers, rbgolving
the dispute through ADR, the company would not hdveexpose
the problem publicly, something that would happdnthe legal
route had been followed. So an important issue tllatectly

affects the health of consumers could remain hidaddgthout the

8 bid., p. 59.
9 BUHRING-UHLE Christianop. cit, p. 339.
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company being forced to take some drastic measwsiesh as the
withdrawal of the defective product from the markeiinally,
third party neutrals are not bound by previous cgsevhich
create a lack of precedent that does not help nesdatter cases.
For most ADR methods the agreement is “binding bed¢w the
parties as a regular contract and even in arbitratithe award

has only res judicatas to each particular disputé®

C. For Arbitration

Perhaps the greatest problem for most ADR methadshie
inability to enforce the agreement when one of tparties
refuses to comply. However, this not the case wattbitration,
where the “New York Convention” greatly facilitateshe
enforcement of arbitral awards making arbitratidretpreferable
method especially for commercial disputes. Arbiioat has been
portrayed, over the past several decades, “"as aemafficient,

less costly, and more final method for resolvingsplutes with

180 MANEVY lIsabelle,op. cit, p. 10.
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little or no discovery, motion practice, judiciakview, or other

trappings of litigation”®*

However, arbitration has also been repudiated ovee
years. The arguments against arbitration relatethhe concern
that the scheduling inefficiency of arbitrators magid the time
and cost savings normally provided by arbitratioAnother
concern relates to the fact that in arbitration,e tlttempt of
arbitrators to increase efficiency, may lead tousjice, which
will be harder to correct because of the difficuloy appealing

arbitral awards.

Finally, over the past several years arbitrationsha
witnessed a dramatic increase in the degree of ity to the
extent that arbitration procedures may come to keyvsimilar to
litigation. Especially lately the situation has lmage even worse;
nowadays arbitration has become formal, costly,diopnsuming
and subject to hardball advocacy, “to the pointttha the U.S.
business arbitration is referred to in terms similgo civil
litigation”.'® However, many of these problems disappear when
arbitration is transferred to the online environmgeran issue

examined extensively in the following parts of thisesis.

¥1 STIPANOWICH J. Thomasp. cit, p. 8.
182 |bid., p. 9.
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D. Remarks

In each case, however, we should note that it isirehy at
the discretion of the parties to consider alternatimethods
beneficial or not for their dispute, to assess wat ADR
techniques promote their interests and to decideethbr to
adopt or reject them. Only the parties can decideether the
judicial route of resolution or ADR is the most efftive solution
to save time and money and therefore are respoesibt the way

in which they resolve their dispute.

Judge Dorothy Nelson of the United States Federaui@
of Appeals in San Francisco who traveled to Israelmonitor
the application of the law of divorce in differenteligious
groups, while monitoring the achievement of justioe a case
resolved by three Orthodox priests, where the coompise
proposed in the end satisfied both spouses who té# room
hand in hand, made her wonder about the resolubbrthe same
dispute through the traditional judicial method, ttviorders for
appearance in court, lengthy meetings and the hodst of
lawyers!® It should also be noted that the undeniable fatthe
endless list of advantages of these methods, esplcthe speed

and handling of cases and the economic benefitsedee special

83 ALISON R. Johnpp. cit, p. 167.
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attention and create the conditions for the extemnsbf the use
of ADR in a wide range of cases and particularlytire field of

family, labor and commercial relationships.
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Title 2

The Digital Era

As mentioned, ADR methods exist since the early slay
civilization. However, the ways of communication dn
interaction have considerably changed over the geaFor
instance, “during the Middle Ages talking or wrignabout
someone in one village or country would not affeothers
thousands of miles away and historically, conflictare
perpetuated by physical interactions, by people wmow each
other or who have at least seen each oth&t"The explosive
growth of technological advances, particularly tdevelopment
of the information society and the rapid spread digital
technology has created new standards worldwide, h#fected
significantly and adjusted many practices of socaald economic
life, heavily influencing the daily life of peopleand making
evident the urgent need for gradual change of thegal

framework governing these practices.

184 WAHAB S. A. Mohamed, The Global Information Sogieind Online Dispute Resolution: A
New Dawn for Dispute Resolutiodpurnal of International Arbitrationvol. 21, 2004, p. 143.
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The arrival of Internet technolod¥ allowed people to
interact with each other in an instance from anywhen the
planet. Today the Intern&f is the largest computer system in
the world; the most modern means of communicationd a
probably the biggest communications revolutith, since it
brings into direct contact people from all cornexsthe world. It
is also called Net or Information Highway or Cybpece®® The
universality and global nature of the Intern®t,which exists
everywhere and nowhere at the same time, makingdéos
unnecessary? allows daily transactions to people all over the
world. In the Cyber-world disputes may arise “oveomething

that does not even physically exist or that canch@nged with a

18 “The Internet began in 1969 as experimental netwatled ARPANET and funded by the US
Department of Defense to insure that its computstesn would remain functional in the event of
an enemy attack. In the 1980s, the National SciGecmdation (NSF), the scientific and technical
agency of the United States Federal governmentrelggthARPANET. In 1989, the name “World
Wide Web” was invented by the European Center afear research in Geneva. Then, the rise of
popularity of the Internet in the United Statesncided with the outsourcing in 1995 of the
internet management from NSF to the private seciee& MANEVY Isabelleop. cit, p. 5.

% The term Internet derives from the workigernational / Interconnected / Network. For a
definition, see MILLET J. Marcus, Same Game in aN@omain- Some Trademark Issues on the
Internet,New Jersey Lawyewrol. 198,1999, p. 32. “Professor Chris Reed defines theriet as
‘an open network which permits communication betwgarties without the need for both to
subscribe to the same closed network™. $ANG FangfeiFaye,Online Dispute Resolution -
Technology, management and legal practice from atermational perspective(Chandos
Publishing: Oxford - England2009, p. 2.

187 Data Protection Working Group, Privacy in the intg, 2000, p.64

188 Cyberspace: the term first appeared in 1984 insthience fiction novels of William Gibson
"Neuromancer”. Officially the term was first iotluced in 1996 by the Federal Court of
Pennsylvania, as means of communication and dedieett world, connecting people,
organizations, companies, governments around thie wo

189 KRISTULA Dave, The History  of  the Internet 2001, available at
http://www.davesite.com/webstation/net-history.ghtm

1 GINSBURG C. Jane, Putting cars on the “Inforemasuperhighway*: authors, exploiters, and
copyright in Cyberspac€&olumbia Law Reviewol. 95,1995, p. 1467.

142



push of a button™® As a natural consequence, the increased
exercise of the rights of free movement of peoptmods and
services® inevitably leads to the creation of online legal
relationships involving more jurisdictions® Initially, before the
great expansion of the internet, the online legalationships
between users were limited mostly to online chabms without
any economic relevance and the disputes that amesee limited
to disagreements and use of foul language. Beforee t
commercial use of the internet, online conflicts n@emostly
disputes between users who would get caught in mféawars”,
with high tempered discussions and insults exchaingad where
the attempt for resolution extended to the intertien by forum
moderators in order to calm down emotions. Until 959 the
internet was mainly used by the military, governmain and
academic sectors.However, the situation drasticadiganged
once the internet began to be used for commercuaippses and

led to what is today known as e-commercélt is only within

191 ARSIC Jasna, International commercial arbitration on ltiternet — Has the future come too
early?,Journal of International Arbitrationyol. 14, 1997, p. 209.

192| ESSIGLawrence, SLAUGHTER Anne-Marie and ZITTRAIN Jonath®evelopments in the
Law of Cyberspacdiarvard Law Revieywol. 112, 1999, pp. 1578, 1579.

19 O’ ROURKE A. Maureen, Fencing Cyberspace: Drawing borders irtuadir world,
Massachusetts law Reviewol. 82, 1998, p. 615.

1% The term electronic commerce or e-commerce de=trihe sale and purchase of goods or
services by electronic means, over computer metiiz¢éworks and particularly over the Internet.
It includes transactions between businesses, holosshindividuals, governments, and other
public or private organizations”. See DUCA D. LquiJLE Colin, LOEBL Zbynek, Facilitating
Expansion of Cross-Border E-Commerce - Developinglabal Online Dispute Resolution
System (Lessons Derived from Existing ODR Systeri¢ork of the United Nations Commission
on International Trade LawRenn State Journal of Law & International Affaingol.1, No. 1,
2012, pp. 58, 59.
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the last ten years that commerce has increasinglgnbconducted
over the internet, selling goods and providing deBs

electronically®®

The popularity and extended use of electronic comeee
had as a result the increase of “conflicts over ttaots which
have been entered into online, regarding price,elatelivery,
defects and specifications® Before the Internet, cross border
commerce was limited to large international compssyiwhereas
consumers conducted most of their shopping locallhawever,
today cross border online shopping is availableatoyone with a
computer and an internet connection making problenke the
non-delivery of goods and the difficulty obtainingefunds a
daily occurrence. The internet, e-commerce and oaldisputes
are inextricably connected to each other. The wpgesad
acceptance and rise in the use of the internet $edad the

increase of e-commer¢¥ which in turn leads to the increase of

19 WANG Fangfei Faye, op. cit., p. 2.

% EU study on the Legal analysis of a Single Markettfie Information Societyp. cit, p. “13.

197 4In the late 1990s roughly between two and fivecpat of the world’s population used the
Internet. By 2010, however, that percentage hadeased to nearly thirty percent, with users
dispersed over every geographic region around tbleeg The acceptance of the Internet as a
commercial trading platform also increased andinaes to increase as the number of commercial
transactions that consumers complete online coedirits meteoric rise, so too does the amount
these consumers are spending. From 1999 to 200@x#&mple, the value of e-commerce in the
United States alone expanded nearly 400% from $#8rbin 1999, at best, to $182 billion in
2009. At the same time, internet usage in the WdniBates expanded from 36.6% of the
population to an enormous 78.1%. For the perioddZWl5, e-commerce sales in the United
States are projected to rise 10% a year to a d6td279 billion by 2015. For the period of 2010-
2015 worldwide, e-commerce sales are projectedstoat the rate of 19% per year from a total
$572.5 billion to $1.4 trillion in 2015'bid., pp. 59, 60
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online disputes as rapidly as e-commerce itséifin the past two
decades the world has entered what can only be rdleed as the
digital era and the ever emerging new technologsei€h as the
internet (which becomes more and more accessiblergvday
even wirelessly), the new generation mobile phoneatellites
and optic fibers allow for almost any activity oransaction to
be performed online. The world has become a “drilvgough”
(or “drive-thru”) society; “as in the past drive ndugh windows
allowed customers to get their meals without stappir leaving
their cars, today, these convenience windows arevpted for
things such as marriage and political constituerseyvices and
continually more means are created allowing for liamg,
buying, transacting, and communicating quickly, eeniently,

and without people leaving their cars, couches omputers”®

Therefore, the question that naturally arises isewter to
adopt traditional dispute resolution methods foettesolution of
online disputes or find a new resolution method whiis better
suited to the new reality of an increasingly virtwaorld. In the
online world without borders, where complete strang interact
with each other from anywhere in the world, thee a greater

possibility that the relationship may go awry besau of

198 «Between 1 and 3 % of all Internet transactiond ep in some kind of disputes. Unofficial
estimates put the number of online disputes intohilndreds of millions of cases per year, maybe
even into the billions.” See RULE Coliap. cit, p. 37

19 SCHMITZ J. Amy, ‘Drive-thru’ Arbitration in the Djital Age: Empowering Consumers
through Binding ODRBaylor Law Reviewyol. 62, 2010, pp. 179- 182.
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misunderstandings, mistakes or simply fraud. Forspdites
arising out of these kinds of relations, the tradital means of
dispute resolution i.e. the courts, prove to beadanegenient, time-
consuming and expensive mainly because of the lmalueg, the
high volume of the transactions and the physicalstdnce
between the parties. Furthermore, courts are unabl&keep up
with the constantly evolving developments regardiroqline
disputes®® In this online environment, dispute settlement dac
new problems including the distance between partigbe
difficulty of determining the applicable law and eéhcompetent
jurisdiction and the enforcement of judgments. Taéegsroblems
create lack of effective redress and necessitateeas to justice

in the online environment.

Particularly one of the greatest problems of traamtal
court justice is the inadequacy of current privatdernational
law when applied to delocalized online disputes,eating
problems relating to jurisdiction and choice of layccording to
private international law the determination of jsdiction and
choice of law is based on the localization of thespute
according to certain conflict rules. However, thiscalization
can be considerably harder in the delocalized oalwmorid. In
the virtual world it can be very complicated andpuadictable to

determine, for instance, the defendant’s domiciltetlbe place of

20 CORTES PabloDnline Dispute Resolution for Consumers in the [paem Union(Routledge:
London and New York), 2011, p. 2.
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the specific performance or the place in which theanch,
agency or other establishment is situated. Regagdchmoice of
law, again, it might be difficult to determine, fdnstance, the
domicile of the parties, since they can access lmernet from
anywhere in the world. The determination the jurigdon and
the law applicable in disputes, which are essentiat legal
certainty, are very difficult in online transactisn“Cyberspace
transactions are in tension with the private intational law

rules, which are territorial and national in nattr&*

The rapid growth of Internet technology pointed enmore
to alternative dispute resolution. Very soon it bhete clear that
the unique nature of the cyberspace and online disp could
not be resolved effectively by the traditional cos.r In the case
of e-commerce disputes, recourse through traditiopadicial
mechanisms presents several difficulties with mosportant the
determination of the competent jurisdiction in artwal world
without boundaries, the choice of the applicablevland the
enforcement of foreign judgments. These issues fi=ea
complexities that at the very least make recourseeay time
consuming and unaffordable process. Therefore, &a&®nomic
stakeholders search for law and justice equitabhel adapted to

their activities, they have no choice but to turm mechanisms

1 HERBOCZKOVA Jana, op. cit., pp. 2, 3
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that utilize and challenge the freedom to contra®®”The need
for speedy, affordable and reliable justice broudgiotrth once

again the concept of Alternative Dispute Resolution

But, even traditional ADR was evident not to be th®st
appropriate means. The characteristics of the Imé¢r make
traditional alternative dispute resolution unsatisfory for many
controversies that arise in the online world. Theernet invites
small entities and individuals that do not have thbility to
participate in traditional ADR procedures especyallf one
accounts for the great travel expenses that accompghae global
nature and the low value of online disputes. Furthere,
traditional ADR was better suited for resolving giges between
parties with pre-existing relationships, wherease thnternet
cultivates more stranger to stranger relationshifsFor these
kinds of disputes litigation as well as traditionaADR simply
proves inefficient; in order to provide effectiveegolution the
methods for the resolution of disputes had to be@med to the
electronic environment. A new dispute resolutionssym was
needed that would provide effective solutions inshkorter time
frame, with the possibility of using experts and &hat with the
cost being proportionally appropriate to the specihature of

online disputes.

22 BENYEKHLEF Karim and GELINAS Fabien, op. cit., §5.

2% PERRITT Henry, Dispute Resolution in Cyberspacemied for New Forms of ADRDhio
State Journal of Dispute Resolutjool. 15, 2000, p. 675.
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Since such disputes normally generate from online
activities in the Cyber-world, it would be reasonabto assume
that there is where they should also be resolve®.RAappeared
to be a particularly promising avenue when usedthe virtual
world. The proposed solution to handle such dispubteas to use,
rather than traditional court litigation or tradetmal ADR, online
dispute resolution (ODR) mechanisms. The internetswalready
used by ADR practitioners, but in the beginning pnas an
information booth or clearinghouse of informatiomrfpeople
who were first learning about ADE? However, “from 1995 to
1998, informal online dispute resolution mechanisnwsere
recognized as distinct from ADR and since 1998 thhecame an
industry, especially in the United State®®. Experimental
projects such as the Virtual Magistrate at the ¥ibva
University and the Online Ombuds Office at the Uarsity of
Massachusetts had started by the mid-nineties aid 2601,
commercial sites offering ODR services, such as U8&meTrade”,
“Cybersettle”, “SmartSettle” in the US and ECODIRNnd
“Médiateur du Net” in Europe had reached their pe&lot only
that, but ODR has become a priority for all stakedars in e-
commerce from governments to businesses and cons@neups,

as they realized the potential for an effective way resolve

% VICTORIO M. Richard, Internet Dispute ResolutiorDR): Bringing ADR into the 21st
Century,Pepperdine Dispute Resolution Law .Journall. 1, 2001, pp. 3-5.

2% POBLET Marta, Mobile Technologies for Conflict Management: OnlDispute Resolution,
Governance, ParticipatignSpringer), 2001, p. 8.
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disputes. For instance, traditional offline arbitien and
mediation institutions have been focusing on thesgibilities
raised by online technology. Furthermore, some staty dispute
resolution schemes that use ODR have been estaddidtut more
importantly, recent years have also seen an amoafmprivate
entrepreneurial activity in the ODR field® Resolving disputes
over the Internet will play an even more importardle in the

future of electronic commerc#®’

The following part of the thesis analyses in de@BR and
all its surrounding issues. It defines ODR, the Heology used,
the different forms of ODR and provides a compresioe
journey of ODR by examining real world ODR initiags, from
the first that appeared to ones operating succd$sfuntil this
day. It demonstrates the numerous advantages of CGibR the
few unwelcome drawbacks. This examination illuseasatthat
ODR is not only a necessity dictated by the evodutiin the way
people interact created by the innovations of thgithl era but
also a viable and preferable solution for resolvimgsputes

online.

2% HORNLE Julia,op. cit, p. 76.

07 SCHULTZ Thomas, BONNET Vincent, BOUDAOUD Karima, AKFMANN-KOHLER
Gabrielle, HARMS Jirgen and LANGER DirkElectronic Communication Issues Related To
Online Dispute Resolution SystémBroc. WWW2002 — The Eleventh International Wowdde
Web Conference — Alternate Track CFP: Web Engingettonolulu, Hawaii, conference on 7-11
May, 2002,p. 2, available ahttp://www2002.org/globaltrack.html
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Chapter 1

ODR and its characteristics

This chapter is an in depth examination of ODR.
examines and defines the concept of ODR, illustsatbe way
ODR was born, identifies the contribution of thechenology as

the “fourth” party and analyzes the fundamental ObRthods.

Section 1: What is Online Dispute Resolution?

It is difficult to attribute an autonomous definom to ODR
because of the fast pace of development in the dfiedf
information technology and because of the peculbamlance of
the synergy between traditional ADR and ICT. Therieay of
terms used to describe the field of ODR might souwmhfusing
even to the most familiar with the field; some inde:
“Technology mediated dispute resolution” (TMDR), I&tronic-
ADR” (e-ADR), “Online ADR” (0o-ADR) and “Internet Dspute
Resolution” (IDR). Related terms are "virtual ADR™cyber

mediation” and "cyber arbitration”". ODR was creatér@m the
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combination of ADR and ICT, as a method of resolyidisputes
that were arising online, “and for which traditionaeans of
dispute resolution were unavailable or inefficierft® The
primary methods of alternative dispute resolutionere
complemented with ICT and ODR started out as thexdiocting

of ADR processes onliné&”

ODR has been a broad term that has covered manggor
of dispute resolution incorporating the use of theternet and
other information technology as part of the disputesolution
process. Scholars initially defined ODR exclusivelhs ADR
complemented with ICT tools; “however, part of thboctrine
incorporates a broader approach including onlingghtion and
other sui generigorms of dispute resolution that are assisted by
ICT”.?° The letter definition for ODR incorporates all Hible
methods used to resolve disputes that are conduatednly
through the use of ICT* In this context, the term “online ADR”
iIs used to refer to those methods involving primariADR
methods assisted largely by ICT. However, in a ctter sense,

the term “Online Dispute Resolution” (ODR) is used

28 K ATCH Ethan & RIFKIN JanetQnline Dispute Resolution: Resolving Conflicts iyb€rspace
(San Francisco: Jossey Bass), 2001, p. 9.

29 RULE Colin,op. cit, p. 44.

219 KAUFMANN-KOHLER Gabrielle and SCHULTZ ThomasQnline Dispute Resolution:
Challenges for Contemporary Justigduwer Law International, The Hague), 2004, p. 5.

21 For instance,”the ABA Task Force on E-Commerce ABR provides a generic definition of
ODR: ODR is a broad term that encompasses manysfafmDR and court proceedings that
incorporate the use of the internet, websites, #-coanmunications, streaming media and other
information technology as part of the dispute resoh process”See WANG Fangfei Faye, op.
cit., p. 25.
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internationally to describe different forms of omeé
extrajudicial dispute resolution. The main diffemn between
traditional ADR and ODR is that instead of meetifere to face,
the parties interact onlin&? Online Dispute Resolution is a new
and evolved form of ADR adapted to the specific damons of
the Cyber-world; a branch of dispute resolution whidiffers
from other non-judicial ways, because of its inntiva and
advantageous use of application development and pader
networks for the resolution of disputé¥. Therefore, in this
thesis, ODR is considered as dispute resolutionsodg the
courts carried out by using ICT and, in particulamternet
214

applications?™ ADR aims to resolve disputes out of court and

ODR is the application of technology to achieve th@me goaf®

ODR methods are “ADR provided online, meaning that
they are alternatives to litigation and to statestjce, but not all
methods are online ADR™® Like ODR, ADR is a debatable
concept. In England and Wales, ADR is consideretd méthods
for resolving disputes other than litigation. By roast, in the

United States ADR is generally referred to as “naajudicative”

22 HANG Q. Lan, Online Dispute Resolution Systemse Tuture of Cyberspace LaBanta
Clara Law Reviewvol. 41, 2001, p. 846.

213 CALLIESS Gralf-Peter, Online Dispute Resolution: ConsutRedress in a Global Market
Place,German Law Journalvol. 7, 2006, p. 647.

24 HORNLE Julia,op. cit, p. 75.

15 RULE Colin,op. cit, p. 43.

18 SCHULTZ ThomasOnline Dispute Resolution: an Overview and Seledssties United
Nations Economic Commission for Europe Forum onir@nDispute Resolution Geneva, 6-7 June
2002, p. 2
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dispute resolution, excluding arbitration and othadversarial
proceedings. Similarly to ADR, in ODR there is adei range of
ODR mechanisms, however, ODR methods can be caiegdrin
the same way as ADR method¥.Consequently, although in a
broad sense of the term there is a numerous sedactif ODR
mechanisms, amongst them negotiation, mediation and
arbitration are the most commonly practiced as wadlthe basis
for most platforms?®In this thesis, the examination of ODR will
be focused on the major ADR methods of negotiatiargdiation
and arbitration, in their virtual representationhdse traditional
ADR methods are transplanted into the online enwiment and
adapted accordingly. This view is adopted as moprzuaately
corresponding to the future of ODR. After all, is iconsidered
preferable and more realistic to examine and attetopimprove
online ADR methods that will benefit from the expence of the
entire ADR movement than trying to “come up” witrew ODR

methods.

However, although ODR is based on ADR, the combioat
of ADR methods with technology is not a mere tralesg but a
transformation of the underlying ADR processes mekiODR

unique and with endless possibilitié¥.The use of the Internet

2" SCHULTZ Thomas, BONNET Vincent, BOUDAOUD Karima, AKFMANN-KOHLER
Gabrielle, HARMS Jirgen and LANGER Dirk, op. cft.,2.

28 BETANCOURT C. Julia and ZLATANSKA Elina, op. cip, 258.

219 “To say that ODR is merely online ADR would simijaunderestimate the transformative
power of the technology [...] in the same way as dhgument that, for all forms of motorized
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and the ICT tools in dispute resolution manifesthfluences the
traditional ADR processes (negotiation, mediationnda
arbitration) and changes the form of communicatiaargating
new possibilities and advantages, but also creatingw
concerns, such as those relating to the security afline
communications and dat®’ The following chapters of this part
examine in depth all the new capabilities of ODR), eorder to
take advantage of them, as well as the drawbacled tteed to be

avoided.

ODR evolves existing ADR methods by the use of ICT
tools “based on the assumption that certain disput@nd
foremost e-disputes) can also be resolved quickig adequately
via the Internet”! ADR methods are assisted by the speed and
convenience of ICT and the internet, which makegmhbetter
suited to the needs of cyberspace and especiallbommerce.
However, ODR is suitable to resolve not only disesitthat arise
online or small claims arising from e-commerce dis@s but
ODR has also proven successful in resolving offliaed large
value disputes as shown by the example of “Cybeti®ét

Technically ODR can be used to resolve any kind d§putes

transport, the horse that drew the cart has mdren replaced by an engine, but that the
transportation itself has not changed”. $#@RNLE Julia,op. cit, p. 76.

220 “As ODR services began to roll out, some new wdsko the technology emerged. Some of
the mainstays of face-to-face dispute resolutioaciice did not translate well into the online
environment, and some capabilities of online dispatsolution were entirely newSee RULE
Colin, op. cit, p. 44.

22l HEUVEL V. D. Estherpp. cit, p. 8.
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regardless of their origin (from the offline or thertual world)

and their nature.

However, there are types of cases that are betteted for
resolution through ODR. There are specific examplefsthese
better suited cases, such as disputes originatimgCyberspace
where the use of ODR can avoid complex jurisdicabn
questions, disputes relating to domain nam®sor intellectual
property disputes, for the resolution of which these of
arbitration is considered highly suitabf& The protection of
intellectual property in cyberspace cannot sole&yron civil or
criminal sanctions but instead it would be more iefént for
parties to choose neutrals who are experts and knloevsubject
and customs of the matter at hand rather than edpessources
teaching a judge or jury about complex technologitssues and
hoping they will grasp the issué€é! Today, ODR is mainly used
to resolve employment disputes, family disputes armanmercial
disputes, including those with cross-border elenseft
However, generally ODR is less appropriate for @igl“where

legal constraints are higher, such as family lawd aaxation law,

22 gee infra at “ODR in action”.

22 «The development of digital communication has spasva number of issues for intellectual
property owners. With the use of new technologiesticularly the Internet, it has become much
easier for intellectual property pirates to infengpon intellectual property rights. For instance,
copyrights in songs and movies are constantlyrigkd with their dissemination on file-swapping
platforms such as Kazaa. Similarly, unauthorizegenlnking, framing, and meta-tagging on the
Internet could also violate copyright and trademaghts”. See SHAH Aashit, Using ADR to
Solve Online DisputesRichmond Journal of Law & Technolggyol. 10, Is. 3, 2004, pp. 4, 5.

24 VICTORIO M. Richardop. cit, pp. 21- 23

22 CORTES Pablogp. cit, p. 2
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because states are more sensitive to interventiomstheir
sovereignty in these fields*® Furthermore, ODR methods are
better suited for monetary disputes such as credard and
insurance claims rather than disputes that reladerdcognition
of rights, because of the nature of the cyberspabteéch involves
numerous economic transactions and usually betwsam@angers
with no prior relationship. In monetary disputes RDcan
provide a fast and easy resolution as is evidentthy successful
operation of several providers such as “clickNsettl and
“Cybersettle”. For disputes that are purely econonsiuch as in
insurance claims, construction defect disputes, @dommerce,
ODR can help the bargaining process move swiftlyd aquickly,
and may even preserve the contractual relationshpere ODR
is best suited to resolve disputes is in e-commewtere the use
of ICT tools and methods can be utilized by busises and
consumers to resolve disputes that arise out of necoic
transactions. E-commerce transaction and the cquoasing
disputes are usually of low value and ODR allowsr ftheir
resolution but at the same time manages to keep thsts
proportionally low. Furthermore, in these cases flaet that the
dispute arose over the internet suggests that tletips are
already familiar with the peculiarities of the cyspace and

have all the necessary tools to resolve the dispoter the

226 EU study on the Legal analysis of a Single Mafethe Information Societyop. cit, p. 13.
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internet. ODR makes it possible to resolve lessatue and
cross-border disputes which simply could not be olesd
otherwise, providing access to justice to partidatt would not
be able to find recourse otherwise. For e-commendisputes,
ODR is not just an alternative but often the onlylle way to
resolve disputes. E-commerce disputes arise outt@hmercial
transaction that occur online and include three faiént
categories based on the parties that take parthimm transaction.
The dispute may arise from a transaction between bmsinesses
(B2B), or between private individuals i.e. consumeiC2C), or

finally between a business and a consumer (B3<).

The perspective adopted in this thesis regarding mnature
of specific disputes will be a broad one so thae thbservations
and conclusions reached can apply to the resolundérall kinds
of disputes. However, when it is deemed necessdrg thesis
makes distinctions based on the nature of the dispn order to
address specific issues not common to all disput8sich an

example are B2C disputes where the power imbalaheéween

227 “An example of an individual versus individual om@ dispute is when the buyer bids the

highest price for an item auctioned by the selieotigh an online auction venue such as eBay. An
online business may also find itself in a disputthvanother online business. In one case, eBay
sued another online auction site for trespass Isecthe rival web site sent an automated query

program, or ‘robot’, to search eBay's web sitelfimiding prices. This burdened eBay's computer
network since the excess traffic to its web sitethy robots took up valuable capacity”. See
CORTES Pablo, (2010) Online Dispute Resolution @mmsumers, in WAHAB Mohamed S.
Abdel, KATSH Ethan & RAINEY DaniglOnline Dispute Resolution: Theory and PracticA -
Treatise on Technology and Dispute Resolut{&teven International Publishing), 2012, p. 151.
Finally, “a B2C dispute may arise when an individeanducts business with an online merchant,
for example when a buyer purchases a license teafsgare from a merchant through merchant's
web site”. HANG Q. Lan,op. cit, pp. 4- 6.
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the parties creates the need for protection of tlb@sumer who
is the weaker party and where ODR has a dual rdlegesolving
disputes and increasing consumer trust, essential the

development of sustainable e-commerce.

Finally, in order to complete the definition of ODRa
more acute description of its online nature must grevided??®
Today, ODR is not just a form on a website or simphe use of
e-mail. ODR is understood as the use of sophisiedasoftware
capable of handling online administrative procesgggviously
conducted offline; a significant part of the dispuprocess must
be conducted online. ODR services must be able &rfgrm
online the major part of the dispute resolution pedure, from
the initial filing of the dispute, to the appointme of the third
neutral party, the presentation and evaluation efdence, the
conducting of oral hearings when applicable, theancounication
between the parties, and even the rendering of higd
settlements. ODR is a distinct way to resolve ditsgauthat takes

place mostly in the online environment with the iestance of

ICT, but at the same time respects due process.

28 “ODR can involve automated negotiation process#rimistered by a computer, or it can
provide world-class experts to administer bindimgiteation procedures. ODR systems can be
legalistic and precedent-based, like the courtfiesible exception-handling mechanisms to act as
an extension to customer service efforts. ODR @ Inultimillion dollar customer relationship
management system or a $75 website set up to eiddéator with the administration of a small
case”. See RULE Colimgp. cit, p. 44.
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It would be difficult to establish a clear bordemH
between ADR and ODR* ADR processes do not exclude the use
of Internet communications such as emails; in tleene manner
ODR processes may be complemented by face to face
meetings®® However, it is commonly accepted that ODR
includes mainly those methods in which the use €fTlhas a
principal role in the procedure. A range of commaation
methods can be wused, including: “Email (a virtyall
instantaneous transfer of mainly text messages),stdnt
Messaging (a variant on email that allows synchrosoonline
chat), Online Chat (a synchronous, text-based exgka of
information), Threaded Discussion (also known asllétin
boards, an asynchronous, textual exchange of inf&tion
organized into specific topics), Video/Audio Stmes
(asynchronous transfer of recorded messages) and
Videoconferencing (a synchronous transfer of video

information)”.?%

229 HORNLE Julia, Online Dispute Resolution: the Engper New Clotheslnternational Review
of Law, Computers & Technologyol. 17, 2003, p. 27.

230 KAUFMANN-KOHLER Gabrielle and SCHULTZ Thomasp. cit, p. 5.

%31 RAINES S. Susan and TYLER. Melissa, From e-bay to Eternity: Advances in iGml
Dispute ResolutioriJniversity of. Melbourne Legal Studies Researchd?a?006, p. 4.
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Section 2: Technology as a fourth party and the various ICT

tools

In ODR the resolution of the dispute is performedtronly
by physical persons, but also “by computers andtwafe, which
provide an independent contribution to the managemef the
dispute”®? In the offline world, dispute resolution is fade-
face; all communication happens by voice, either tire same
room or over the telephone and the features of fHace of
meeting are of lesser importané®. On the contrary, in the
virtual world the tools used to communicate subgtaly shape
the way information is transmitted and the way magss are
understood by the partied* The influence of technology can be
seen by the fact that ICT assistance has been cdtaraed as
the fourth party by the academia, which comes toalleled to the

traditional three side model, comprised by the twarties who

are involved in a dispute, and the third neutrattya®®

232 K ATCH Ethan & RIFKIN Janetop. cit, p. 93.

233 “Occasionally one side or the other will submibaef, such as in arbitration, but the vast
majority of communications are voice-based. [...] tieutral can do little more than arrange the
room and table as everyone liked and ask questiohslp the parties make progresSée RULE
Colin, op. cit, pp. 45, 46.

234 CORTES Pablogp. cit, p. 85.

2% WAHAB S. A. Mohamed, Globalization and ODR: Dynasiof change in e-commerce
dispute settlementnternational Journal of Law and Information Techwogy, vol. 12,2004, p.
123.

161



The fourth party participates in the resolution peaure in
different ways; at times it can substitute the thiparty, or it is
frequently used by the third party in order to fhAtate the
communication between the disputants and the retsohu
process in generaf® Some of the forms of assistance that the
fourth party may provide include simple tasks lilbgganizing
information, shape writing communications betwedre tparties
and making them more polite and constructive, sagdi
automatic responses to keep parties informed, siogpbad
language and scheduling meetings. Others more cemphay
include evaluating and storing information, helpinlge parties
to prioritise, and fostering brain-stormirfg’. For instance, in
online arbitration, the fourth party can play a sifjcant role to
structure the positions of the parties and a stoued
presentation of issues and statements allows thleiteator to
determine, almost immediately, the extent of thesafjreement

between the partie¥®

The role of the forth party is not always limited & mere
assistant, since technology also strongly influencehe way
communications take place and even further in sofmems of

ODR the fourth party can displace the third one di@nificant

2% GAITENBY Alan, The Fourth Party Rises: Evolving \Emnments of Online Dispute
Resolution;,The University of Toledo Law Revievol. 38, 2006, p. 372.

#3T KATCH Ethan & RIFKIN Janetop. cit, p. 129

2% LODDER R. Arno and ZELEZNIKOW Johmp. cit, p. 79
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extend? The transformative power of the fourth party calsa
shape the underlying ADR process and create newpulies
resolution mechanisms, such as blind bidding negbbin, which
has no equivalent in the offline worl° The fourth party adds
value and can alter the third-party roles of medrator
arbitrator, since the third party will gradually Iye more and
more on the capabilities provided by ICT, the fourparty will
increasingly become indispensable in dispute resolu with the
experience and the realization that certain parfshow third
parties handle disputes need to be reevaluated myittee new
tools that allow to change how and where interansowith

parties might take plac#&!

Similarly to ADR, where lawyers initially questiodethe
need for a third neutral party to assist the dignts with the
resolution; today many ADR practitioners are oppose the
involvement of the fourth party. Some dispute rasiodn
professionals have criticized the concept of ODR dan
specifically the use of ICT tools with one of thenrain concerns
being ODR’s lack of face to face interaction betwetdhe parties,
which would not allow the development of OD®. However, the

realisation that when dealing with online disputdsat usually

239 KATCH Ethan & RIFKIN Janetop. cit, pp. 32, 94

240 «Technologies used are not merely subordinatestoothe same way that pen and paper pads
are for recording an award or mediation settleme®#e HORNLE Juliagp. cit, pp. 86, 87.

' MOFFITT Michael & BORDONE Roberpp. cit, pp. 432 433.

242 EISEN Joel, Are we ready for mediation in cybecsp@righam Young University Law
Reviewvol. 4, 1998, pp. 1305, 1354.
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are also cross border and low value disputes, OD®&y mhe the
only cost-effective manner of resolving them, “hasnvinced
many dispute resolution practitioners to now reome the
value of the Internet and use it on a day-to-dagiBa especially
to provide, access, and exchange of informatiéf".
Furthermore, the argument about the lack of facdaoe contact
becomes less and less accurate, since the developmot ICT
especially with the use of broadband connectiond ame ability
to perform video-calls from all new generation adldr phones
has made it possible for parties to present all dsn of
information, even their feelings and emotioff§. The electronic
instruments facilitate the transmission of infornmat and thus
promote the communication between the two partiBsliability
and speed add to their vald®.The use of modern technological
media plays a role of primary significance in theDR process
and can prove very beneficial to the parties as Iwaed to the
ODR practitioner. In accordance with the principlef
contractual freedom and the fundamental principlé marty
autonomy, the parties have the ability and the ttrem to decide

which electronic media will be used during the peedings, or

243 SYME David, Keeping Pace: On-line Technology anBRA Services,Conflict Resolution
Quarterly,vol. 23, 2006, p. 345.

244 CORTES Pablogp. cit, pp. 83, 84.

245 GIBBONS Llewellyn Joseph, Creating a Market fanstice: A Market Incentive Solution to

Regulating the Playing Field : Judicial Defergndudicial Review, Due Process, and Fair Play

in Online Consumer ArbitratignNorth-western Journal of International Law & Busssevol.
23, 2002, pp1 , 4.
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which will be excluded®® An ODR platform may employ various
communication tools, each with different strengthand
weaknesses, suitable more or less depending on natwire of
each particular dispute and ODR methddSome of these tools

include the e-mail, chat and videoconference.

One of the most commonly used ICT tools in ODR et
use of e-mail for communicatioff® It is an electronic mail
system through which parties can exchange all kinfislata. The
only requirement is for users to have an electromn@ilbox
which is free and can be easily acquired onlineammatter of
minutes. Besides the classical messages via e-nyElties can
exchange data including documents, images, audiossages,
spread sheets, programs and even voicemails (voeemail)
where users record voice messages using a microphshandard
issued with any personal computer and mobile phone)
Electronic mail is one of the most popular service$ the
Internet, the most common and clearly easiest faimelectronic
communication; it saves money, since the cost ofndag
messages is practically zero, and the internet newh one
simple subscription is unlimited. Also it saves #@msince it

provides fast communication, compared to traditibratters,

246 DUMORTIER Jos and VAN EECKE Patrick, The Europdénaft Directive on a common
Framework For Electronic Signatureshe Computer Law & Security Reporol. 15, 1999, p.
2.
247 - .

RULE Colin,op. cit, p. 46
248 CHAFFEY Dave;Total E-mail Marketing(Taylor & Francis), 2003, pp. 86-123.
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because messages reach millions of people arourdwarld in
seconds, i.e. in real time virtually zero. E-masl the most basic
ICT tool, easy to use, personalized, it has a fastwnload
process and it does not require bandwidth since tmmasessages

are text based.

When integrated in ODR services email has the adagas
of being an asynchronous communication which evemyois
familiar with, it is very flexible for every type fodispute and
enables the exchange of complex written informatiodhereas
in face-to-face dispute resolution processes, tlenmunication
IS mostly in-person or over-the-telephone synchresiovoice
communication, e-mail has changed the dispute resoh
process regarding the participant’s notion of tirhg providing

the option of asynchronous communicatitf.

Synchronous communication is direct communication,
when minimal time is required for a message to tedbe other
party and for the latter to reply. Synchronous couamtation in
the offline world is face to face communication or
communication by telephone and in the online world

communication through audio or videoconference. Aslyronous

249« synchronouss when you and the other party are communicatingéal-time,” and you are
expected to respond to the other side as soonegsfitiish making their comments. Phone and
face-to-face interactions are both synchronous conitations. Asynchronous communication is
when you and the other party are not communicadintpe same time. When you get a message
from the other side you are not expected to respomiediately. Sending letters back and forth
through the mail is asynchronous, and posting ngessan an online bulletin board or discussion
forum is also asynchronous3ee RULE Colinpp. cit, pp. 47, 48.
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communication is when the parties do not communécat the
same time, one party’s message does not reach theero
immediately nor does the latter reply. Asynchronous
communication is the communication via e-mail or xte
messages. Asynchronous communication provides partwith
more time and space to read a message, to undedstias
meaning and more calmly consider the relevant isswd the
dispute. Furthermore, because messages are savedgnaail
account also serves as a storage facility. Howevemay slow
down the rhythm of the communication and make it rmo
difficult to discover the root of the problem. Alvlmgh there are
benefits of synchronous as well as asynchronous mamication
and which communication form should be preferredoeeds on
the nature of the dispute and the parties involvedwever, both
forms of communication can be combined; an examplfe a
provider supporting both is the Italian provider ilvionline”,

which offers both e-mail and chat°

Currently, e-mail is an essential facilitator which
complements ODR as well as ADR for providing infoathon,
scheduling, brief contacts, etc. Its main disadwsg# is that e-
mails in most cases are not encrypted, which woaltbw third
parties to read them and recipients to forward themothers.

These issues concerning the security and privacy tboe

»%| ODDER R. Arno and ZELEZNIKOW Johmp. cit, pp. 73, 74.
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communication can be tackled through the use of rgption
technology (cryptography)®! Unfortunately, the assessment of
such complex issues requires specific technical wrealge and
usually not easily accessible to the average W8eHowever, as
seen in the next part of this thesis, ODR provideran use
appropriate technological tools and ensure the siguand

confidentiality of the communication.

Chat and Instant Messaging (IM) are ways to dirgctl
contact a number of people, who are concentratea imarticular
Web site called “chat room” by typing text messages each
other through a software application in real-tim@hat and IM
differ from e-mail in that the text exchange is tas. Although
Chat and Instant Messaging are very similar metholdsir main

difference is that chat exchanges are more syncbuenthan IM

1 «The word cryptography is composite word. Thetficomponent is ‘crypto’ and the second
component is ‘writing’. So then, cryptography medrnide what | write. Cryptography is the
science or art of concealment of writing from untegihreaders. Cryptography was originally the
art form the secrets of which knew only a seleet. f€he history of cryptography begins around
4000 B.C. in ancient Egypt and in ancient Greeceoming to references by the historian
Polybius. The first encrypted text dates in 150C.BBabylon associated with the preparation
instructions for the manufacture of enamel-paintéaly pots. The earliest known encryption
device is the ‘baton’ which was used by the Spaftafss seen at Encyclopaedia Papyrus Larousse
Britannica, vol. 36.

“The most striking development in the history ofmiography came in 1976 when Diffie and
Hellman published ‘New directions in cryptographyn 1978 Rivest, Shamir and Adleman
discovered the first practical application of thegosed scheme. It was called the RSA scheme
and was based on a hard mathematical problem, gaheldifficulty of factoring large integers
which ensures confidentiality in digital communioats so the message can be read only by the
addressee, as in the intermediate stages, the geeappears with unintelligible characters, i.e.
unreadable”. See KUMAR Anil, Network Security andyf@ography,International Journal for
Scientific Research & Developmewnol. 2, 2014, p. 845.

%2 AALBERTS Babette and VAN DER HOF SimonBjgital Signature Blindness: Analysis of
Legislative Approaches toward Electronic Autherttma, (Kluwer), 2000, p. 16.
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exchanges because they appear in a single “windowritrary to
IM where there are separate “windows” that usuaPpp-out

when the message is finished and sent to the reaipi

The previous ICT tools are based on written
communications. One the one hand, this providestigar with
the ability to separate emotions from the issuesdiaputes and
to choose words more carefully when they appeawinting. The
main disadvantage of Chat and Instant Messaginghist it is a
very textual method to resolve disputes and “lacksn-verbal
communication such as postures, facial expressigestures and
tone of voice”? a fact which makes it more difficult for the
ODR practitioner to establish trust between the tpes and
confidence in the process. Furthermore, some us&ms more
able to express efficiently by writingnd others who type slower
will quickly get frustrated®* Another problem with chat and IM
is that parties tend to write fast and short messggwhich may
encourage escalations of insults and misunderstagsi these
miscommunications happen more often because of ltdwes of

body language, voice inflection, facial expressipnstc. Most

exchanges are mainly text format, though popularvsees, such

23 KATCH Ethan & RIFKIN Janetop. cit, p. 141.

254 For instance, “If one side types thirty words pgnute and the other types ninety words per
minute the latter party can get in three words doery one of the other side. There will
undoubtedly be delays as one side or the other sriledr points, but the thirty-words-per-minute
party will probably get frustrated as he struggle«keep up with all the points coming from the
other side. This frustration will likely degradesthuality of the discussion as well, as the parties
become more focused on getting their points in tthamking through what they really want to
say”. See RULE Colimp. cit, p. 52
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as, “"MSN Messenger”, “Yahoo!”, “Skype” and “Applei€hat”,
now allow voice messaging, file sharing and evermeo based

communicationg>®

Today the advancements of technology as well as hhgh
internet speed reached allow for much more complex
communication tools such as audio and videoconfeegnwhich
are technological breakthroughs in ODR. Audio comfrece is a
completely synchronous means of communication thHbws a
voice based dialogue between multiple parties. \Odenference
iIs a live connection between people usually invalgiaudio, text
and video communications. In its simplest form the
communication can be the exchange of text or imagesween
two parties, whereas more sophisticated forms ideluthe
transmission of high-quality audio and video. Todawost
software platforms allow for both audio and videonderence as
well as document-presentation and application-shgrifeature;
that is the immediate presentation and exchangeel®ctronic
documents. However, the most important and revauoary
aspect is the video-communication from a distanwhjch can be
used to replace the traditional face to face megsiand hearings

of witnesses™® The main advantage is that the parties, the ODR

S HILL Richard, Online arbitration: issues and silos, Arbitration Internationa) vol. 15, 1999,

p. 199.

%6 «video has been considered the ultimate ODR teldyyo Once parties can see each other and
the neutral, some observers have reasoned, hitlentive remains to ever bother getting together
face to-face” SeeRULE Colin, op. cit, p. 54.
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practitioners or the witnesses do not have to ttawxbus saving
time and money>’ The only necessary requirements to perform a
videoconference include the acquisition of the appmate
software which can easily be downloaded even foxeflby many
providers such as Skype.céMand the use of a webcam, which
nowadays is provided almost as a standard accessdtly any
personal computer. Videoconference allows for fate face
(F2F) communication which consequently adds to tR®R
procedure the formally missing non-verbal cues. EvEhough
there are some concerns about the quality of theéewilink and
the tribunals ability to evaluate testimonies thgdu such a
means®® these issues become less and less concerning dagh
due to the fast pace of technological development.
Videoconference provides several advantages suchhasability

to record the proceedings which helps to memorialthe points
of agreement, prevents fraud and allows partiesgboback and
review parts of it. Furthermore, the virtual naturef
videoconference creates a safe distance betweentigsar

preventing one of them to dominate the otH& .Conducting

videoconference calls can be necessary for highugatlisputes

T HOFFMANN A. David, The Future of ADR, Professioization, Spirituality and the Internet,
Dispute Resolution Magazineol.14, 2008, p. 6.

28 The last 5 years Skype has become one of the coasinonly used computer applications in
the world, to an extend which led to coined phremash as “l will Skype you” or “Skype you
later”.

29 HORNLE Julia, JISC Legal Briefing Paper: Online Dispute Resolnfia004, p. 10 available
atwww.jisclegal.ac.uk

20 MOEVES S. Amy and MOEVES C. Scotlp. cit, pp. 19-21.
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or more complex ones such as those related to fanaiv, rather
than low value consumer or financial disputes, wheless
complex tools such as the email may be enodjhHowever,
presently it seems that ODR development tends toorporate

audio and videoconferencing with textual communioat.

Minor concerns have been expressed about whethguai
face-to-face is actually face-to-face communicatiohhe fact
that the parties are not really in the same roomymasult in
lack of well-organized cooperation and may disrughe
constructive relationship between them. For exampdering a
long teleconference problems may arise such asdiifculty to
assemble and the parties may find it exhaustivestare at a
screen constantly for a large amount of time. Howevthe main
concern lies around the fact that the use of sudio@ would be
inappropriate and even unfair to parties who ladle thecessary
experience in this type of technology. A satisfamgtoanswer to
this concern would be the proposition of a trialnrbbefore the

actual proceedings to familiarise the parties wihle procedure.

Presently, the extensive use of broadband and the
exponential advance of ICT, which is apparent frolme advance
of computers and Internet connections in the lasicade, are

creating opportunities for new multimedia and highe

%1 SCHULTZ Thomas/)nformation Technology and Arbitration: A Practitier's Guide (The
Netherlands: Kluwer Law InternationaB006, pp. 168-169.
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technology?®® New ICT tools may be available for ODR in the
forthcoming future, “such as virtual meeting roomsqlographic
images and Al and ICT will become smarter, smallegfer,
faster, always connected and easier to use, withtent moving
to three dimensional multimedia formaté® Already, what was
seen as science fiction before ten years seamsyt@ataeveryday
reality, as users can make video-calls and almosgeérgthing,
which could formerly be done only with the use otrponal
computers, from their handheld devices and the rgemeration

mobile phones®

Although the use of electronic media is really avety,
their application in practice may create some diffities?® The
technological developments in electronic communioat are
accompanied by risks such as the challenging ofcelenic
documents and the collection of personal data in wrawful
manner, actions that could jeopardize the ODR psscand make
it dependant on the quality of the softwa®8. This implies that

using the advantages of electronic commerce andctebaic

%2 KATSH Ethan and WING.eah, Ten Years of Online Dispute Resolution (ODIRyoking at
the Past and Constructing the Futlwaijversity of Toledo Law Reviewol. 38, 2006, p. 27.

263 COM (2005) 229 final, Communication from the Corasidon to the Council, European
Parliament, the European Economic and Social Commeniand the Committee of the Regions,
i2010 — A European Information Society for Growttd&Employment, 3.

%64 “f wireless access becomes the norm, people nae hhe ability to engage in dispute
resolution procedures on their handheld devicelular phones”. RULE Colimp. cit, p. 300.

265 STYLIANOU Paul, Online Dispute Resolution: The Case for aafyréetween the United
States and the European Union in Resolving GrBssder E-Commerce DisputeSyracuse
Journal

of International Law and Commerceol. 36, 2008, pp. 117, 124.

26 K ATSH Ethan and WING Lealup. cit, p. 30.
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communication to the maximum extent can be chaliegg®’
This is why it has been argued that the virtual mox
videoconference, e-mails and many other electromedia can
contribute to the evolution of ADR, but providedaththe main
role is to facilitate®® But, it seems more logical to argue that
the use of electronic means in the process of ODégh @rove
very beneficial and even replace the traditionalamg of dispute
resolution as long as they satisfy all the necegsa@afety
requirements, uphold the integrity of communicatsonrespect
the principles of good faith and the consumer pudien
provisions®® and define the exact way the electronic
communication of relevant parties, will be held; ghort, ICT
tools are valuable when used in the right way andappropriate
cases?’”® since their efficiency depends on the appropriate
combination of ICT tools and traditional methods rfahe
specifics of the disputé’? Therefore, ODR providers and third

party neutrals must be aware of the various ICT Isgothe

advantages and disadvantages that the use of edclhem

%7 For instance, “a difficulty in the growth of ODR to devise technology which would be
compatible between different users and providelnss & important when ODR users may need to
store and exchange evidence and other documentsudio end there are ongoing efforts to
develop ODR-XML (Exchange Markup Language), whishai variant of XML that enables
information exchange among ODR systems, providirgjaadardized systemCORTES Pablo,
op. cit, pp. 83, 84.

28 H|LL Richard,op. cit, p. 199.

%69 | OPEZ-TARRUELLA Aurelio, A European community negtory framework for electronic
commerceCommon Market Law Reviewol. 38, 2001, pp. 1337, 1339.

29 WAHAB S. A. Mohamed, Does technology emasculatest® Confidentiality and security
concerns in online arbitratiompternational Court of Arbitration Bulletin Speci@upplement on
Using Technology to Resolve Business Disp@@84, p. 43.

21 SYME David,op. cit, p. 346.
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entails, in order to apply the tools most appropeiafor each

dispute.

Section 3: ODR forms

As stated, ODR in a broad sense may include numsgrou
mechanisms, basically any method that resolves utiep through
the use of ICT tools and particularly the internémn. this sense
ODR can be considered as not a predetermined conbep as a
continually evolving concept that includes any duse resolution
process that uses ICT and that may be born out oblig of
private initiatives?? Therefore, ODR can be divided to sui
generis ODR (ODR in the broad sense), which includall
methods of dispute resolution that are based on ithreovative
technologies such as the internet and ODR in acst~ense,
which includes mainly online ADR. This thesis adepthe latter
of the two distinctions. As in traditional ADR, ODRervices
provide a gamut of ADR possibilities, from direcegotiation to
binding arbitration?”® However, the standard typology of ODR

systems mainly includes automated negotiation, cotep

22 CORTES Pablogp. cit, p. 54.
2 RULE Colin,op. cit, p. 44.
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assisted negotiation, online mediation and onlinditration 2™
This is because these methods are the most commasegd and
preferred by ODR providers. But, also because anROfystem
based on traditional ADR techniques takes advantagethe
invaluable experience of the ADR movemett. Another
distinction that will play an important role in tishesis, is
between consensual and binding forms of ODR. Thistidction
is based on whether or not the result of the digpu¢solution
process is binding for the parties and enforceabteit requires
the voluntary adoption of the settlement by both ripas.
According to this distinction, non-binding ODR fosminclude
online negotiation, online mediation and non-bindiarbitration
whereas the only binding form is binding online d&rhation.
Depending on the nature of the dispute one or thleeo method
may be more or less suitable for its resolutiony example for
purely monetary disputes negotiation can be adequdtut the
same cannot be said for more complex disputes, saghlisputes

relating to partial or total liability, or when theéisputed fact is

2" SCHULTZ Thomas, The Roles of Dispute Settlement @DR, inA. Ingen-HouszADR in
Business: Practice and Issues across Countries@uitlres Vol. 1l (Kluwer Law International
BV: The Netherlands), 2011, p. 138.

’5ODR as online ADR will be more effective than nepecific forms of dispute resolution once
it can benefit from the legal instruments develof@dADR, which may only be a question of
time. And ODR may evolve in the direction of ADRedawuse just as lawyers have conquered the
ADR movement, injecting formalities drawn from théidicial experience, they are likely to
conquer ODR, injecting formalities drawn from th&DR experience”See SCHULTZ Thomas,
Online Dispute Resolution: an Overview and Sebbtssuesop. cit, pp. 3, 4
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the payment of goods or servicé$.This section examines the

basic characteristics of each of these methods.

A. Online Negotiation

In the age of the internet and e-commerce, negodiathas
evolved and the use of new communication tools aodtware
facilitate the goal of reaching an agreement. Negobbn has
moved off the court corridors and law firms on thet Web,
which resulted in the advancement of the idea odcétonically
based negotiation%.” Instead of being confined to a few
meetings, the online environment assists the comimation
between parties making negotiations easier. Fortanse, it is
more possible for the parties to come to an agre®md there is
the ability to resolve issues and details about thgreement
without having to travel each time for the meetinglany
integrated ODR prograni€ now add a negotiation stage before

the mediation or arbitration process begifi$.

2’8 CORTES Pablogp. cit, pp. 163, 164

2""BETANCOURT C. Julia and ZLATANSKA Elinagp. cit, p. 259.

2’8 For instance Online Resolution offers blind bidgias a standard feature in its ‘Resolution
Room’ process”. See@ww.onlineResolution.com

2" BENYEKHLEF Karim and GELINAS Fabiemp. cit, pp. 44, 45.

177



In ODR, negotiation can be a traditional procesattluses
technology as the communication medium, but alse thse of
technology can have a transformative effect on grecess and
negotiation can become an automated procedure, Wwhuses
algorithms to drive the negotiation proce®8. Therefore,
negotiation in its online manifestation comes inotwdifferent
forms; that of automated negotiation (also callelkind-bidding
or Single Variable Blind-Bidding Proce® and that of assisted
negotiation (also called facilitated negotiationT.he common
point in both forms of negotiation is that no phgal third-party
person normally intervenes in the process. Otheantlhat there

are significant differences.

Automated negotiation does not highly resemble ABR
equivalent. The negotiation process involves thdémussion of
offers (bidding) by both parties for the potentiaéttlement of
the dispute. These offers are not disclosed to otitker party;
hence ‘blind’ bidding?®® The settlement proposals are in the
form of monetary figures and the parties can usyalubmit up
to three offers. A computer compares the settlemeffers, and
calculates the spread between them, either in tbemf of a

percentage or of an amount of money. If the offeare within

20 RULE Colin,op. cit, p. 56.

21 SCHMITZ J. Amy, ‘Drive-thru’ Arbitration in the DRjital Age: Empowering Consumers
through Binding ODRBaylor Law Reviewyol. 62,2010, pp. 13, 14.

%82 «Offers and demands remain confidential, so asdb prejudice future negotiations”. See
PONTE M. Lucille and CAVENAGH D. Thomag§yberJustice: online dispute resolution (ODR)
for E-commercg(Pearson/Prentice Hall), 2005, p. 44
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certain limits (usually from 30 to 5 per cent), tlk®ftware sets
the settlement at mean value; if they are not thaertes are
asked to enter a new settlement proposal until thember of
rounds or the time-limit has expired. The simplicitof the
process can be illustrated with a simple hypothatic For
instance, if the settlement range is 20% and onetyaffers
eighty and the other a hundred, the dispute willdagomatically
settled for ninety”® The fact that the process is driven by
software and no human third party is directly inved, makes
the process particularly cost-effective and removes

considerations of bias.

It is a particularly successful process designed to
determine the economic settlement for claims in ehithe facts
are not challenged, such as with insurance compgeosa and
commercial activities, since it splits the differea when the
amounts are close. It can also effectively be usedhose cases
“where initially a number of issues are at staget lafter the use
of mediation for example, the only remaining issimedispute is
the agreement relating to an amount of moné¥”There are
minor concerns about the advantages that repeatrsyse

familiarized with the process may have comparedotoe- time

283 SCHULTZ Thomas, The Roles of Dispute Settlemedt@bR,op. cit, p. 138.
284 K ATCH Ethan & RIFKIN Janetop. cit, p. 62.
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users and about the failure to provide trade-8ffsvhich often

may result to suboptimal settlemen®s.

However, currently automated negotiation is quite
successful and is offered by several providers sual
“CyberSettle”?®” “CyberSettle” has been one the first providers
using automated negotiation for the resolution oihamncial
disputes, with most common amongst them insuranceputes.
The claimant accesses the provider and initiateg thispute
resolution process from a private and secure actdunentering
three different amounts (bids) as proposals for tkesolution of
the dispute. The ODR provider then contacts theeotparty who
is asked to also to enter three bids. The softwaoenpares the
proposed amounts and calculates the distance beatwbem. If
the difference between any of the amounts propossd the
disputants does not exceed a percentage of 30%eraimount of
5,000%, the claim is settled for the mean amountd athe
provider notifies the parties. However, if the dfence is
greater and there is no settlement, each party’dsbremain
confidential. “If a case fails to settle, there n® fee charged to
either party. If a case settles for $5, 000 or ledse fee is $100

for each party. If a case settles for between $80 G&and $10,

285 WEISS Russell, Some Economic Musings on Cybersetiigiyersity of Toledo Law Review
vol.38, 2006, p. 89.

286 DEFFAINS Bruno & GABUTHY Yannick, Efficiency of Online Dispute Resolution: @ase
of Study,Communications &Strategiello. 60, 4th Q., 2005. 205.

*” For more information visitvww.cybersettle.com
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000, the fee is $150 for each party. If a case lesttfor more
than $10, 000, the fee is $200 for each parf3¥.Another
example is ECODIR’s negotiation software offeringdygnamic
table of “bids and counterbids designed to leadaggpeements as
quickly as possible®® Furthermore, other ODR providers with
similar services are the “Mediation Room” and “Srti%ettle
Oone”?* The main advantage of automated negotiation ist tiha
has the potential of saving money and years ofglation to both
parties. The main disadvantage is that it is teclaly restricted
to purely monetary disputes excluding non-monetaissues.
“The fees for automated negotiation are usually etatined on
the basis of the settlement amount and split betwéke two
parties; for a settlement amount below 20.000 USbe fee is

typically around 100 to 200 USD*?

Blind bidding negotiation besides resolving purely
monetary issues, might also be used before begigradengthier
process as well as a valuable tool that can be ddateany phase
of a dispute resolution process. However, most dOf ia raises
the question of what else a network-connected cotapwcan do

to facilitate the resolution of a dispute, sincengouters, “are

288 MANEVY lIsabelle,op. cit, p. 12.

89 BENYEKHLEF Karim and GELINAS Fabien, opit., p. 45.

20 CORTES Pablogp. cit, p. 65.

21 SCHULTZ Thomas, Online Dispute Resolution: an @iew and Selected Issuam. cit, p. 5.
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much more than calculators, and systems can bethoilprocess

and evaluate qualitative informatiorf®

Assisted negotiation is the form one might find reor
familiar since basically it is the corresponding RDmethod
assisted by online facilities. The parties negogiato resolve
their dispute and in the process they use one oremaf ODR’s
ICT tools, such as the internet in general and mepecifically
e-mail, chat or audio and videoconference. The mmbce is
designed to improve parties’ communications throughe
assistance of software enhancing the advantageshefprocess
such as informality, simplicity and user friendli®e®® The
provider assisting the parties may provide some iaddal
services such as identifying and assessing standsolitions,
writing agreements or storing information. Assistaedgotiation
is a highly successful ODR method with highly uspdoviders
such as “Square Trade” and “SmartSettf8* “The fee range is

normally between 50 and 300 USD per party and peurhi.*®

*2 MOFFITT Michael & BORDONE Roberpp. cit, p. 431.

293 CORTES Pablopp. cit, p. 66.

2% “SmartSettle, originally called OneAccord, is muetore sophisticated negotiation software
than the blind bidding systems. SmartSettle isnidéel for use in disputes that are simple or
complex, single issue or multi-issue, two party multi-party, composed of quantitative or

qualitative issues, of short or long duration, andolving interdependent factors and issues”.
WANG Fangfei Faye, op. cit., p. 57. For more infation seevww.smartsettle.com

2% SCHULTZ Thomas, Online Dispute Resolution: an @iew and Selected Issuam. cit, p. 4.
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B. Online Mediation

Online mediation is the online equivalent of traomnal
mediation with the only difference in the fact thélte parties
communicate online, often over sophisticated comncahion
platforms. Online mediation is a non-binding extdjcial
dispute resolution method in which the parties agt® use the
opportunities provided by the Internet and condtité procedure
online by replacing the physical meetings of thertpas with
communication based on electronic transmissiéfisUsing their
personal computers, parties can communicate witltheather
from the far corners of the earth. Technology plays important
role because communication is central to mediationorder to

reduce tensions and reach a voluntary settlememéagent.

Because mediation is less formal, it is highly sablte to
the online environment and the internet offers pampants an
enhanced role in resolving disputes. The online meidn
process is usually initiated by one of the partiegho visits the
website of the online mediator or mediation orgaatibn and
files a dispute. The provider then contacts theestparty to find

out whether they are willing to participate in annlme

2% United Nations Conference on Trade and Dmpraknt, Dispute Settlement , International
Commercial Arbitration, Electronic ArbitrationNéw York and Geneva: United Nations, 2003)
p. 4.
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mediation procedure. If so, a mediator is chosenaesigned and
the process begins. For instance, “Online Resoluttom” is an
American company that was formed by the combinati@hthe
“Mediation Information and Resource Center” and
“Mediate.com” and uses online mediation and arbtioa for the
resolution of “business-to-business” (B2B) and “buesss-to-
consumer” (B2C) commercial disputes. In order tatiate, for
instance, the mediation procedure one of the partmust contact
the ODR provider and register the dispute. The OpRvider
then contacts the other party, the agreement of whbiates the
mediation procedure. The mediators resolving thepdite are
experienced practitioners with online training atitky assist the
parties to communicate more effectively and come &am
agreement. “The fees range from $50 per hour pertydor
disputes under $10, 000 to $100 per hour per pdotydisputes

over $50, 000"’

Although the form of communication is adapted tocka
individual case and situation; most commonly, the
communication takes place via e-mail, instant messg, or
audio and video conferencing managed through inedmries,
forming a place of digital communicatiof®® a virtual room in

the cyber world. Only the participants in the metdoam process

27 MANEVY lsabelle,op. cit, p. 14.
2% ROSENTHAL David,Internet. Schéne, neue Welt? Der Report tiber dichtbaren Risiken,
(Orell Fussli, 2nd Ed.), 1999, p. 21.
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may be present in such a virtual room, and theiclagive access
can be ensured by the use of special codes or pask”® The
mediator can interact exclusively with one of thearpes,
without disrupting the course of the mediation pess, in a
separate virtual conference room, whose accessrigegted by
password, while the other parties are waiting ino#rer virtual
room. This way it is even possible for the mediatar be in
different “rooms” simultaneously, something whichouwld be

impossible in real-world, offline mediatioff®

There are concerns that mediation as a voluntary an
informal process presents greater risks of abusetloa internet
because the parties are not in physical proximi@ertainly the
impersonal process and the lack of physical pregemd the
parties to the dispute and the mediator can worlaiagt the
development of trust in online communication becau®f
301

possible gaps in communication and increased uredaty,

“giving the impression that the online environmedbes not

29 BIUKOVIC Ljiliana, International commercial arbitration igherspace: recent developments,
North-western Journal of International Law & Busasevol. 22, 2002, pp. 319, 332.

30«1t js possible to segment the online platformoispaces, such that Space A is only accessible
to one party and the mediator, Space B is onlysstiole to the other party and the mediator, and
Space C is accessible to both parties and the toed&paces A and B could be used for virtual
private caucuses, and Space C for public discussionthis way, the platform can be used to
replicate the traditional three room procedureh®syuse of virtual meetings on an online platform.
The mediator and the parties in an online mediatem be simultaneously in Spaces C and A/B,
thus being in a joint meeting and caucus at theestimme”. See. HORNLE Juliagp. cit, pp. 79,
80.

301 D' ZURILLA T. William, Alternative Dispute Resolian: ADR Hits the Internetl.ouisiana
Bar Journal vol. 45, 1995, p. 352.
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seem conducive to successful mediatiof”. Also there are
concerns about the appropriateness of online medmtin
resolving certain kinds of disputes. Legally, medom can be
used to resolve any dispute that falls under thentcactual
freedom of the parties. However, “as electronic aounication
brings along depersonalization, it presents a parar challenge
to emotionally charged disputes, such as family lagues or
when physical harm has occurred This is not the case for
commercial disputes, the resolution of which hasumed

numerous online mediation initiatives into existenc

Online mediation has numerous advantages with forseim
the ability to substitute physical meetings withrtiwial meetings
which obviates the need to travel and the abilibydonduct the
mediation procedure asynchronously which ads to vearience
and increases the chances of succ®#nother main advantage
of online mediation is the use of flexible procedsrwhich allow
for a greater control of the outcome and encourpgeticipation.
It aims not only to resolve the dispute, but thendyic process
creates new values and perspectives serving asranfoof ideas
by enhancing the information exchange and the coapen

between the partie®> Online mediation can achieve what

392 EISEN Joelpp. cit, p. 1305.

*® SCHULTZ Thomas, Online Dispute Resolution: an Oiemand Selected Issues. cit, p. 5.
394 HORNLE Julia,op. cit, p. 80.

30 E-mediation, available at
http://www.judgelink.org/a2j/system.design/Resauatemediation.cfm
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litigation or for that matter traditional ADR canh@uarantee to
the same extend®™ the voluntary character and the informal
nature of the process provide great flexibility,star decisions,
simplicity, user-friendliness and consequently theediator’'s
ability to adapt parts of the process and addresscsal needs®’
Participants in e-mediation need not respond imna¢ely as in
face-to-face conversations, so they can look molesely at the
proposals and the data, developing options, saviirge and
reducing operating costs. The cost of an online médn
process may depend on the provider, the naturehaf dispute,
the complexity of the matter in hand and the timequired for
the resolution. However, in general the cost of amline
mediation will certainly be less than that of a drdonal
mediation. The substitution of the physical meetsngy virtual
meetings spares the parties of costs relating veél expenses
and securing venues to hold these meetifjsFees for online
mediation are usually computed on an hourly basasd range

from 50 to 250 USD per party and per hou¥®.

However, in terms of acceptance by citizens and tagal

community there is still reluctance and potentialdylong way

3% BATES M. Donna, A consumer’s dream or Pandora’s:Bs arbitration a viable option for
cross-border consumer disputeB@rdham International Law Journal vol. 27, 2004, pp. 823,
824.

%97 | IDE E. Casey, ADR and Cyberspace: The Role of Alternafligpute Resolution in Online
Commerce, Intellectual Property and Defamati@hio State Journal on Dispute Resolutionl.
12, 1996, p. 208.

3% MOEVES S. Amy and MOEVES C. Scotlp. cit, pp. 862- 864.

39 SCHULTZ Thomas, Online Dispute Resolution: an @iew and Selected Issuam. cit, p. 5.
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ahead. The number of ODR providers offering onlimediation
during the past years is relatively high includipgoviders such
as “BBBOnline”, the *“Camera Arbitrale di Milano”,
“SmartSettle”, “SquareTrade”, “Web Trader”, “WebAssd”,

“WebMediate” and “Internet Neutral®®

C. Online Arbitration

Online arbitration is the online equivalent to titdnal
arbitration, where a third neutral party chosenthyg parties to a
dispute, or nominated by the ODR provider chosen the
parties, resolves the dispute by issuing a decisiafter taking
into account the parties’ arguments and the reldvanidence.
Again, the main difference lays on the way of conmmuaation.
ODR introduces the technology, which transforms the
communication between the parties influencing thetiee
process of arbitration. For their communication tharties use

various ICT tools, such as e-mails, audio and videnferences.

310 For Instance “Internet Neutral allows parties too@se from several online mediation
alternatives, including e-mail, instant messagiitat conference rooms and video conferencing.
Internet Neutral uses conferencing software thatbkys the mediator to communicate with the
parties in designated channels or ‘rooms’ accessedrely with passwords. During the mediation,
the software enables the parties to communicatugir two channels: one for a private dialogue
between one party and the mediator, the othergenalialogue with all participants, including the
mediator”. See WANG Fangfei Fayap. cit, p. 57.
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ODR combines the effectiveness of traditional arhtton with
the innovative power of the Internet; “known termsaclude
cyber-arbitration, cybitration, cyberspace arbiioat, virtual
arbitration, electronic arbitration, arbitration iag online

techniques”?!

Online arbitration is wusually been distinguished to
arbitration for the resolution of disputes that sgion the web,
and arbitration to resolve offline disputes. Thistdnction tends
to limit the scope of online arbitration to dispstarising on the
internet. But online arbitration does not depend the origin of
the dispute; offline disputes arising from real wibitransactions
may well be subjected to online arbitration and akfd in
accordance with the free will of the parties usitige diverse and
innovative technologies that the internet has tdeof'? Thus,
online arbitration is perceived in the broader sensas any
arbitration proceedings “conducted partly or whollypy
electronic means associated with the developmeninoérnet” 3"
It is most suitable for disputes arising out of eteonic

transactions, because the parties who use the nmnetterare

familiar with it and its implementation will have eter

311 HERRMANN Gerold, Some legal e-flections on online arbitratitcybitration’), in Law of
international business and dispute settlement 2ffi' century (Bredow eds. Cologne), 2001, p.
267.

312 MOREK Rafal,op. cit, p. 45.

313 CALLIESS Gralf-Peterop. cit, p. 450.
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disadvantages and more advantag€sFor instance, it can be
used to resolve disputes concerning the exchangematerial
goods and to resolve disputes arising from onlimansactions

for intangible electronic good$?

Online arbitration is an autonomous extrajudicialplute
resolution mechanism, which has as its essentiadtdee the
pursuit of a private solution by a third party, has foundation
on the autonomous will of the parties, is govern®da-national
rules and standard international trade practicesesuinnovative
electronic media and has its own area transnatioavad virtual.
What one realizes easily in an online arbitratioropedure is the
absence of a material venue for the proceedingsaditional
face-to-face hearings are replaced by means of alisdistance
communication, such as Web communication and video
conferencing, and witnesses, parties and arbitratdo not need
to travel, thus reducing time wasted and cd$t.In online
arbitration, all the key phases, like the arbitiati agreement,
the appointment of arbitrators, the arbitral prodesggs and the
award, make use of the internet. The traditionakudments and
the evidence in general can easily be replaced legteonic files
transferred online, and the distance that usualgparates the

parties possibly located at both ends of the plandisappears

%14 HEISKANEN Veijo, Dispute Resolution in International ElecttonCommerce,Journal
of International Arbitration vol. 16, 1999, p. 29.

315 KALOW M. Gwenn, From the Internet to coufiprdham Law Reviewol. 65, 1997, p. 2214.
318 HORNLE Juliaop. cit, p. 84.
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instantaneously in cyberspace; the physical sepanabecomes

insignificant in online arbitration.

Arbitration is most suitable for the online envirment3'’

Arbitration is more suitable to be performed onlinthan
mediation “because third neutral parties do not édadw engage
with the parties in such an intense manner and comimation
processes are less complex than in online medidtidhOnline
arbitration is much simpler and documents only aréiion can
take place without the benefit of a single faceftaxe
conversation between the neutral and the parffd8ased on the
outcome of the process, online arbitration is dngtwished to
binding and non-binding online arbitration. As fas the latter
goes, the are no additional issues since any nardimg ODR
procedure is sanctioned by the principle of partytanomy. On
the other hand, in the case of binding online arditon there are
some issues regarding the validity of online arhtion
agreements and online arbitral awards, especialWlythin the

meaning of the “New York Convention” (NYC¥?°

%17 LODDER R. Arno and VREESWIJiGerard, Online arbitration services at a turningnpo
ICC International Court of Arbitration Bulletir2004, pp. 21-28.

%1% BERNSTEIN Ronald, J. TACKABERRY John, and MARRIOTT L. Arthuandbookof
Arbitration Practice(Sweet & Maxwell 3rd Ed.), 1998, p. 5.

319 RULE Colin,op. cit, p. 44.

320 “The NYC was adopted at a time when the draftessict not foresee that arbitration
agreements and arbitral awards could take other ahphysical form”.SeeBETANCOURT C.
Julia and ZLATANSKA Elinapp. cit, pp. 262, 263.

191



Although currently treated with some caution, it osvs
significant growth potential and comparative advagés versus
conventional arbitration. Today online arbitratiae becoming
more popular, fully private, can be binding or nbmding,
creates a climate of cooperation, confidentiality nda
communication between the parties and is an idea&lcimanism
for resolving disputes. Online arbitration is becio@ more
desirable because it represents some additionalefien for the
parties to the dispute, such as speed, accessyhilitost
effectiveness, flexibility and relocatioff: However, despite the
obvious advantages of online arbitration and theisexnce of
several online providers, arbitration is not yetvary popular
ODR method, especially at an international leveluc8essful
ODR initiatives are rare and the number of arbitoat cases
online is quite small, except in some Asian coums&isuch as
Japan and more recently in North America. In B2Csplites,
consumer groups have traditionally disfavoured thise of
arbitration for fear that arbitration would impedeonsumers
from enforcing their full procedural and substamdivrights.
Presently consumer groups are taking a more suppert
approach given the existing difficulties in applgindomestic
laws to cross-border disputes, and the increasecohsumer

arbitration services managed by public authorities.

321 KAUFMANN-KOHLER Gabrielle and SCHULTZ Thomasp. cit, p. 68.

192



Online arbitration is expanding daily, particularlyn
consumer disputes related to cross border trade #@msd is not
just evidence of its success and rising popularityyt also
indicates the change in attitudes towards the eariptlegal
reality.>** Online arbitration has been listed as a legal oaptc
and procedure in Article 17 of “Directive 2000/31CE,
according to which “Member States shall ensure thattases of
disagreement between a provider and a recipienthef service
information society, their legislation does not haer the use of
means existing under national law, for the extrahjial dispute

settlement, including appropriate electronic meafn3”

Currently, several traditional offline institutionsuch as
the “Chartered Institute of Arbitration” and the ntlernational
Court of Arbitration” in the EU, the “American Arbiation
Association” and the “Better Business Bureau” inetUS, have
introduced ODR technolog{* Online arbitration attracts the
attention of the legal community more and more edpHy the
last two decaded® The first experience of a formal dispute

resolution online was on 8 May 1996 when a compiasitof the

322 DONAHEY Scott, Dispute resolution in cyberspadeurnal of International Arbitrationvol.
15, 1998, p. 127.

*% Directive 2000/31/EC of the European Parliament afnithe Council of 8 June 2000 on certain
legal aspects of information society services, @mtipular electronic commerce, in the Internal
Market (Directive on electronic commerce), Artidlé.

%4 DAVIS G. Benjamin, Symposium Enhancing Worldwidendgrstanding through Online

Dispute Resolution: Walking Along in the Missiodniversity of Toledo Law reviewjol. 38,
2006, p. 2.
325 ARSIC Jasnagp. cit, p. 209.
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“Virtual Magistrate™?

issued a decision in a dispute, after the
communication was done exclusively by electronic ang*’
Currently there are several ODR providers which esffonline

arbitration; examples include “Web-disput®® and “e-
Resolution”®® “Fees for online arbitration are usually the same
as for mediation: they are in most cases chargedaanhourly

basis, and range from 50 to 250 USD per party aed pour” 3
The time required for conducting the online arbtion
procedure may vary depending on the case, but dguialtakes

between 4 hours and 60 days.

Any problems related to the way online arbitration
operates, such as confidentiality, transparency affdciency are
followed by technological development and enhanceata

security; this thesis argues that the continuousd ampid

%% See infra at ‘ODR in action’.

327 KAUFMANN-KOHLER Gabrielle and SCHULTZ Thomasp. cit, p. 27

328 «wehdispute.conis an example of an online arbitration service fifer It is a US based
company that arbitrates online commercial dispitedusiness-to-business (B2B) and business-
to-consumers disputes (B2C). The consent of bottiegas required, who need to mutually agree
on an arbitration forum and sign an “oath of p@pation”. Webdispute.com offers
“document/email” hearing as an option. Parties sublmcuments to the arbitrator and the other
party and comment on the evidence submitted by kaths via email to the arbitrator. The
arbitrator notifies the parties of his decisionhiit twenty business days. Webdispute.com costs
from $ 100 to $ 600 for online arbitration”. See MBVY Isabelle,op. cit, p. 15

329 “E_Resolution is a virtual tribunal to settle ddmaname disputes. The ICANN (Internet
Corporation for Assignment Names and Numbers) ltasedited e-Resolution to settle domain
name disputes online in accordance with the ICANNf&fm Domain-Name- Dispute-Resolution
Policy. A domain name complaint can be submittetine by means of a secure web based
complaints form or by e-mail. The arbitrator dewlith the parties’ claims in conformity with
ICANN'’s Policy and ICANN's Rules and e-Resolutiondsvn supplemental rules. After both
parties have had the opportunity to make their ,cdse arbitrator will issue a legally binding
decision. Anyone registering a domain name is bdunthe ICANN Rules”. See HEUVEL V. D.
Estherop. cit, pp. 9, 10.

30 SCHULTZ Thomas, Online Dispute Resolution: an @iew and Selected Issues. cit, p. 6
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development of technolodg¥ will not only cover any defects
arising in online arbitration proceedings, but witlore than that
equip it with endless possibilities of means andrweoon turn
online arbitration to the primary and dominant forod dispute
resolution; a truly alternative arbitration compar to
traditional arbitration®* Arbitration has unique advantages that
make it invaluable and necessary for any ODR systé@mline
arbitration, the key stages of the online arbitoati procedure
and the corresponding issues as well as the outcarhethe
procedure are examined in the second part of thesih where

online arbitration is presented as an invaluablertpaf any

effective and fair ODR systerf>

%31 HORNLE Julia, Online Dispute Resolution: the EngsrNew Clothespp. cit, pp. 29-59.

%2 yU Hong-lin and NASIR Motassem, Can online arbitration exist within thaditional
arbitration framework3ournal of International Arbitrationvol. 20,2003, p. 455.

333 Se infra at ‘Arbitration as the final step of tB®R process’.

195



Chapter 2

ODR in action; Examples of ODR providers

The previous chapter examined dispute resolutiom ars
evolution into ODR as well as ODR as a concept engral. This
section supports the theory behind ODR with real rldo
examples, from the first to current initiatives,fefing a brief
account of the also brief ODR history. This way ptovides a
better understanding of ODR and how it operates vasll as
allows identifying the successful initiatives andhet elements

that led to their success.

From 1995 to 1998, there was an unprecedented ghmoaft
informal online dispute resolution mechanisms whiphovided
the necessary recognition to realize that ODR waxd only a
suitable means to resolve disputes, but also a whoédw sector
of industry. The record breaking increase of disgsifarising out
of online activities pointed the spotlight to thew possibilities
that ODR mechanisms could provide. The “Nationaln@s for
Automated Information Research®* (NCAIR) sponsored a

conference on online dispute resolution in 1996,iehin turn

334 «professors Ethan Katsh and Janet Rifkin founded National Center for Technology and
Dispute Resolution, which supports and sustains déeelopment of information technology
applications, institutional resources, and theoaktiand applied knowledge for better
understanding and managing conflict”. BETANCOURT C. Julia and ZLATANSKA Elinagp.
cit., p. 257.
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led to the funding of three experimental ODR pradjgc The
“Virtual Magistrate project”, the University of Masachusetts
“Online Ombuds Office” and the project of the Uninsety of
Maryland were the precursors of OD®. Regardless of their
success those projects illustrated that resolvingpdtes over the
internet was no longer science fiction but a retilisand viable
possibility. Furthermore, the viability of ODR isvident by the
interest shown in this phenomenon by organizaticush as the
“Hague Conference on Private International Law”,etHWorld
Intellectual Property Organization”, and the “Eummgn Union”.
According to Pablo Cortes the evolution of ODR che divided
into four separate phases. The first one is deszdibas the
hobbyist phase prior to 1995, when online disputesre only
limited and ODR mechanisms not really existing. Thecond
phase was the experimental phase from 1995 to 1988 gave
birth to the precursors in ODR. The third phase w#se
entrepreneurial phase from 1998 to 2002, when pmva
stakeholders saw ODR’s great potential in dispuésalution and
created many successful private initiatives such BBay’s
SquareTrade and CyberSetlle. Finally, the last ghabat is
ongoing until today is the institutional phase, whidescribes an
era when ODR is seen as a viable and successfuliteai for

dispute resolution not only by private entities balso by public

3% bid., p. 256.
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bodies and this realization leads to new initiasvand the

widespread adoption of ODR progrant$.

Section 1: The Virtual Magistrate Project (VMP)

The “Virtual Magistrate” was one of the first ODRqjects
launched in March 1996 and sponsored by academics
specializing in cyber law under the auspices of theational
Center for Automated Information Research” (NCAIR}he
“Cyberspace Law Institute” (CLI), the “American Aibation
Association” (AAA), and the “Villanova Center fornformation
Law and Policy” located in Villanova University (Phadelphia,
USA).The VMP was a pilot project and its principgbal was to
demonstrate that online technology could be usedrésolve
online disputes through online arbitration in a gkiiand cost-
effective way. The VMP used as its method of redodn
voluntary, contractual online arbitration to reselvmainly
disputes between Internet Service Providers (ISBs) users>’

The VMP heard cases arising solely from Internektated

33 CORTES Pablogp. cit, pp. 55, 56.

%7 «t was a voluntary procedure better describedaasontractual arbitration that had some
binding effects but not the executory effects witthe meaning of the legislation and treaties on
recognition and execution of arbitral awardSeeBENYEKHLEF Karim and GELINAS Fabien,
op. cit, p. 90.
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activity involving users of online systems and sgmt operators,
“such as complaints about wrongful electronic mepgsa and
postings, copyright and trademark infringement,
misappropriation of trade secrets, defamation, traweceptive
trade practices, inappropriate materials, and inwas of
privacy”.®® The disputes involved system operators ("sysops")
where one party posts a message or file on the p\seystem
that another party finds offensive defamatory, libes, an
infringement of the complaining party's trademark @pyright,
fraudulent, obscene, etc. and demand that the sysmpove the

offending messagé®

Complainants could visit the web and file a formal
complaint with which they submitted their dispute the Virtual
Magistrate and provided the necessary informatiomowt the
date of the dispute, the parties concerned and ¢htegory of
dispute. There was a small fee of $10 per filing omder to

discourage frivolous action. The arbitration proseswas

338 «|n particular the Virtual Magistrate’s agenda ainto establish the feasibility of using online
dispute resolution for disputes that originate maliprovide system operators with informed and
neutral judgments on appropriate responses to @mgplabout allegedly wrongful postings;
provide users and others with a rapid, low-cost] eeadily accessible remedy for complaints
about online postings; lay the groundwork for d-saktaining, online dispute resolution system as
a feature of contracts between system operatorsuaeds and content suppliers (and others
concerned about wrongful postings); help to defime reasonable duties of a system operator
confronted with a complaint; explore the possipildf using the Virtual Magistrate Project to
resolve other disputes related to computer netwat&gelop a formal governing structure for an
ongoing Virtual Magistrate operation”. SE®ONTE M. Lucille, The Michigan Cyber Court: A
Bold Experiment in the Development of the First Rulyirtual CourthouseNorth Carolina
Journal of Law and Technologyol. 4, 2002, p. 67.

*?VICTORIO M. Richardop. cit, pp. 6, 7.
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conducted using email. After receiving complainthe Virtual
Magistrate would randomly select an impartial arlitor from a
pool of arbitrators familiar with cyber law, quaiéd by CLI and
the AAA and trained by the AAA The arbitrators would
generally decide, “whether the activity complaineaf was
reasonable in light of available information, netwoetiquette,
applicable contracts, and appropriate substantiaevs”;** the
“Villanova Center for Information Law and Policy’eceived the
complaint and the AAA reviewed it before formally@epting it
for resolution. After the start of the procedurehet dispute

would be resolved within three days.

Unfortunately the Virtual Magistrate was not proven
successful mainly because of the limited scope fpdtes that it
could handle (social relations arising out of usfetbe Internet,
and did not include economic relationships creatdgdough
electronic transactions) and because the projecs wat widely
advertised, thereby creating less awareness of thesvice.
Furthermore, since the ODR method used was voluntar
arbitration there was a considerable difficulty samcing parties
to take part in the procedure. Not only AOL whicldcagreed to
refer disputes to the VMP decided not to risk itewer and
independence by outsourcing these decisions, bsb dhe VMP

did not manage to persuade other ISPs to parti@pat the

340 SHAH Aashit,op. cit, p. 2.
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scheme®! Finally, the use of contractual arbitration whicbuld
not render binding awards and the use of outdatefdwsare were
additional reasons for the failure of this initia&éi. The Virtual
Magistrate project handled only one case and readeonly a
single decision, the significance of which was atuhted by the
fact that the one of the parties, the alleged wrdogr, did not
even participateThe VMP's case involved James Tierney, an
“America Online” (AOL) user, who complained, mainlyecause
it promoted spamming, about an advertisement podstgdEMail
America” on AOL's web site that offered for sale ssae-mail
addresses. The parties involved in the resolutiointloe case
were Tierney and AOL while “EMail America” did not
participate. AOL responded to the complaint by resimgg the ad
from its system. Although the dispute was resolveélde project
did not manage to attain credibility and convincgeus to utilize
it mainly because of two reasons. First, becauses axf the
parties in the dispute, the complainant James Tegrnhad also a
role as an advisor in the VMP, and second, becaars@ther party
in the dispute, “EMail America” did not take partnithe
procedure, claiming that it was not contacted bye tWMP.
Instead, the dispute was resolved by AOL alone,regnoving the
advertisement based on the fact that “EMail Amefichad

violated the policy regarding spamming. Because ¢ttie

31 CORTES Pablogp. cit, pp. 54, 55.
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aforementioned reasons, the VMP did not manage aket off,
since “it was easy to discount the case as a publistunt and
attracting more cases was a problem for VMP* Even though
the project was considered unsuccessful, it managexd

effectively pave the road for future ODR providers.

Section 2: The Online Ombuds Office

Another one of the early ODR initiatives was the fline
Ombuds Office” (OOQO) project which was launched 1896 as a
beta version of the “Virtual Magistrate”. The Hewte
Foundation provided an award to establish the “Gentfor
Information Technology and Dispute Resolution” athet
University of Massachusetts with the aim of deveilog a richer
set of online dispute resolution toof$ The “Online Ombudsman
Office” was sponsored by the “Center for Informatio
Technology and Dispute Resolution” of the Univessitof
Massachusetts and also funded by “National Centesr f
Automated Information Research” (NCAIR). The Onli@mbuds

Office was a mediation service aiming to resolvesmltes

#2HANG Q. Lan,op. cit, p. 861.
343 SHAH Aashit,op. cit, p. 3.
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arising out of online activitiesSince 1996, the Online Ombuds
Office has been using mediation for the resolutioh disputes
arising on the Internet, “such as disputes betwaeeambers of
discussion groups, disputes concerning domain nandesputes
between competitors, between Internet access prensdand their
subscribers and disputes concerning intellectuabperty”.3*
The OOO resolved disputes through an ombudsperson, whose
function was practically that of a mediator. It was attempt to
transplant the ombudsman model of dispute resolutimto

cyberspace by providing information, consultatiomdaresolution

by experienced ombudspersons from anywhere in tloeldv

The procedure was similar to that of the Virtual §iatrate
since each party provided the OOO information abthe dispute
and if both parties agreed to resolve their disputehe
ombudsperson started the mediation. The initiatimg the
process took place when a user provided the OOO hwit
information on the dispute. An ombudsperson wasi@ssed to
the case and contacted the user initiating the pdace, as well
as the other party to ask questions about the disphe OOO
also had an Online Ombuds Conference Room whereingus
“Internet Relay Chat”, the ombudsperson could haviee
discussions with the parties either in one chat mowith both

parties or could put each party in a different chramtom and

344 BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 91.
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shuttle back and forth* Even though there is not much
information about the disputes resolved, the OO@seb site
demonstrates its operation by referring to the desion of one

dispute.

The case involved two parties Robert Gray, who pded
a news and information service through his web samed the
newspaper Hampshire County News, which was accusihg
former of posting material acquired from the papes his own,
thereby infringing the paper’'s copyrights. Gray ¢aated the
OOO to initiate the resolution of the dispute. TB®O assigned
Ethan Katch as the ombudsperson, who communicatedevmail
with both parties. The ombudsperson facilitated tb#ective
communication between the parties. The newspaperessed its
concern relating to the sources of the material tedsby Gray,
who in turn explained that the material was gathkerasing
various sources. The newspaper was convinced ared dispute
was resolved. “The process took less than one moanll at
virtually no cost to either of the parties*® Among the initiators
of the OOO were Professors Ethan Katsh and JanékiRi who
are also main consultants for another ODR providdhe

“SquareTrade” project.

** VICTORIO M. Richardop. cit, pp. 7, 8.
3 HANG Q. Lan,op. cit, p. 847.
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Section 3: CyberTribunal

“CyberTribunal” was an experimental project laundhen
1996 by the University of Montreal’'s “Centre de hexché en
droit public” (CRDP) and its main goal was to detgne
whether or not disputes could be successfully rgsdl in an
online environment and particularly through the usfemediation
and arbitration.The “CyberTribunal” mediators and arbitrators
included highly trained professionals specializimg mediation,
commercial arbitration and information technologyaw. The
procedure included two steps but this time the noeth were
mediation and arbitration. “CyberTribunal” providexhsy-to-use
software that guarantied confidentiality and factalted
communications between the parties to a disputéovaing them
to reach settlement. If the parties could not reaah amicable
settlement through mediation, “CyberTribunal” had second
step in which the parties would proceed to arbitoat since they

were bound by an arbitration clause.

More specifically, in mediation, in order for theqredure
to be initiated, one of the parties contacted thmwder and
shared all the relevant information of the disputsyuch as
personal information and information regarding tfeects of the

dispute as well as the goal and the potential otoletion.
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“CyberTribunal” would then assign a mediator to tkkase who
would contact the other party and if the latter agd, the
resolution procedure would begin. Usually there wasprior
agreement between the parties to resolve any dispuhat would
arise between them through mediation or arbitratiddnce the
procedure was initiated, “CyberTribunal” provided secure
online framework through which the parties and metadir could
effectively communicate towards the resolution dfetdispute.
Arbitration operated in a similar environment, abdthgh “the
process was structured by more formal rules thatrevbased
freely on the rules of procedure generally usedcimmmercial
arbitration, such as the arbitration rules develdpéy the
‘United Nations Commission on International Tradeaw
(UNCITRAL) and the ‘International Chamber of Comnter
(ICC)".*" The “CyberTribunal” project resolved hundreds of
disputes and was considered highly successful eisplc
because it managed to incorporate arbitration inb@ online
environment. The experiment ended in 1999 and thejqct

evolved into a commercial venture called “e-Resaobdut’.

347" BENYEKHLEF Karim and GELINAS Fabien, op. cit., §3.
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Section 4: EBay and SqaureTrade

In 1999, the online auction site “eBay® asked the
“Center for Information Technology and Dispute Réstoon” at
the University of Massachusetts to conduct a pilpxtoject to
determine whether ODR mechanisms could assist ine th
resolution of disputes arising out of the transactibetween
eBay’s buyers and sellers. The result was the Umsutgg of
Massachusetts pilot project which handled hundredsdisputes
and was considered fairly successful. The succefsshis initial
project prompted eBay to select an Internet stapt-u
“SquareTrade”, to be its dispute resolution provideThe
partnership between “eBay” and “SquareTrade” ended2008.
However, “SquareTrade” was for a long time the |leaggd ODR
provider in consumer disputes and therefore its meikeation
presents a great analytical interest from a reskart point of

view since it significantly furthered the developnteof ODR.

%8 “EBayis an online auction site created in 1995 by Pi€meidyar as a way to improve online
classifieds and allow users on the internet frogywdaere in the world to buy or sell personal items
faster and easier. The EBay Company was found&896 and since then has grown from a small
start up to multibillion dollar company making in@ of the most successful examples of
ecommerce with experience in business-to-businkgsiness-to-consumer, and consumer-to-
consumer transactions. EBay has made numeroussé@ns over the years, including the PayPal
payment service in 200R4ore than forty-five billion dollars in merchandigesold on eBay each
year and eBay has more than ninety-million actiugeos and sellers, in 16 languages and 36
countries around the globe3eeDUCA D. Louis, RULE Colin, LOEBL Zbynelgp. cit, pp. 66,

68.
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“SquareTrade” has proven that mechanisms such dsnen
negotiation and online mediation can be effectivedpd easily
used to resolve e-commerce disputes. “SquareTratahdled
disputes between sellers and buyers on eBay relatea specific
number of problems, such as non-delivery of goodsservices,
delays, improper selling practices, unsatisfactesgrvices, bad
descriptions and negative feedba¥R.Its great success was
mainly based on two reasons. First, the fact th&gdureTrade”
dealt with specific disputes in a high volume ofses made it
possible to create an automated process that guesdmccuracy
of information and evaluation of the specific issuen each
category of disputes. Second, “SquareTrade” handi@sd value
disputes between users that would otherwise haveadress and
were compelled to participate because of the feetbaystem;
sellers wanted to obtain positive feedback in ordemretain their
good reputation in the “eBay” community and buyewsanted

redress.

“SquareTrade” offered a two-step dispute resolution
process. The first step was an online negotiatiamcgdure in
which the parties attempted to resolve the dispbyethemselves
without the involvement of a third neutral party. éser could
file a complaint through the website and initiateetnegotiation

process which was automated and free. “SquareTraxaitacted

#9WANG Fangfei Fayeop. cit, p. 65.
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the other party, who would then be able to respotod the
complaint. All correspondence took place through sacure,
password protected virtual area where only the pesthad
access and could communicate to resolve their dispuor the
filing of the complaint and the communication theebsite
provided structure through web-based software aodmfs that
allowed users to standardize complaints throughdiocabuttons”
and this way pinpoint the problem more clearly aspare the
process from unnecessary confusiofarties seemed more
willing to negotiate via the Web than email and thegotiations
were more frequently successful. “SquareTrade” rmptiaed that
“almost all eBay disputes fall into eight to tentegories and
created forms that clarified and highlighted bothet parties’
disagreements and their desired solutions and redudhe
amount of free text for complaining and demandingthough
still allowing parties to describe concerns in theawn words,
and lowered the amount of anger and hostility beawehem”3*
The great revolution of this process lied on thenowative
software that created a constructive environmerntmasalated the
proposition of agreements and avoided confusionasgociating
solutions to the problems. The software illustratedw the use
of ICT tools could truly be the “fourth” party inht resolution

process since it assisted parties to reformulate pmoblem and

%0 KATCH Ethan, Online Dispute Resolution: Some liglions for the Emergence of Law in
Cyberspaced,ex Electronicavol.10 n°3, 2006, pp. 4, 5.
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the solution and allowed to focus more on the siodatrather
than the problen? The majority of the disputes, approximately
eighty percent were resolved through negotiationithwut the

need to resort to mediatioh?

If the first step did not lead to an amicable restodn of
the dispute, there was a second step where theigmrtould
request the involvement of a neutral third partytlgh an online
mediation procedure. Users could request a professl
mediator for a minimal fee of $15 to $30. Upon tlparties’
request the mediator recommended possible solutidms the
resolution of the dispute and assisted in reachimgfair and
mutually agreeable settlemenfthe online mediator provided the
disputants *“with the tools to solve their own preis
effectively by helping each party see the other'srgpective,
guiding the parties toward the goal of finding asodution,
asking them questions and proving information tocleaother's
needs and interests® The settlement agreements were
confidential and became binding as contracts. Besses who
agreed to mediate any possible disputes throughue&gTrade”
could purchase a “SquareTrade” seal which couldpbaced on

the website of online businesses. The seal or Tmask assured

%1 “Moving the parties from a problem mode to a Solutstance”. See RABINOVICH-EINY
Orna, ‘Technology’s Impact: The Quest for a Newadam for Accountability in Mediation’,
Harvard Negotiation Law Reviewol. 11, 2006p. 258.

2 KATSH Ethan and RIFKIN, Janetp. cit, p.142.
$3MOEVES S. Amy and MOEVES C. Scotlp. cit, p. 19.
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potential users that there is an easy and securg efarecourse
in case the transaction proved problematic and twisy build
confidence and trust in the online environmétntSquareTrade
entered into partnerships with several online besises and had
agreements to be the dispute resolution provider twer a
dozen marketplaces including “eBay”, “Verisign”, @n
“PayPal”®® During the time it operated as an ODR provider,
SquareTrade resolved over 2 million disputes acro%20
countries in five different languages and employacund 200

mediators from over 15 different countrié®.

As stated, the partnership between “eBay” and
“SquareTrade” ended in June 2008 from which poihe tlatter
stop resolving “eBay” feedback disputes. Today, UageTrade”
continues to provide services to “eBay” users, swshwarranty
services and the Trustmark program but as far as thDR
services formerly provided by “SquareTrade go, thesre
currently provided by “eBay” and “PayPal” disputesolution
services. In 2009, “eBay” added the dispute resamntservices
available through “PayPal” and initiated an on-eB&DR
platform called “eBay Buyer Protection Policy”’. Thi ODR
scheme allows buyers to initiate a dispute resauatiprocedure

when they have not received an item they purchasedf the

%4 MANEVY lsabelle,op. cit, p. 17.
%5 SHAH Aashit,op. cit, p. 3.
%6 CORTES Pablogp. cit, pp. 66, 68.
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item was received but did not match the seller'saéeption; in
short it handles two kinds of disputes described "a®m not
received" and "item not as describe®”. Today, the “eBay”
platform handles over 60 million e-commerce disputgnnually
through its online platform and the number rises &lse
transaction volume on the site increases, about 1386 year.
“These disputes have an average value of $70-100 tdrey are
processed through a Resolution Center that enalpasies to
resolve their problems amicably through direct

communication”3%®

Section 5: The Internet Corporation for Assigned Names and

Numbers (ICANN)

One of the most successful initiatives of ODR was

launched in 1999 in the United States of Americadean the

%7“The types of claims for buyers offered for resimin under the policy include: The buyer did
not receive the items within the estimated delivdae, or the item received was wrong, damaged,
or different from the seller’'s description. For exale: Buyer received a completely different item;
the condition of the item is not as described; ithen is missing parts or components; item is
defective during the first use; the item is a dif& version or edition displayed in the listinget
item was described as authentic but is not; tha iEemissing major parts or features, and this was
not described in the listing; the item was damadedng shipment; the buyer received the
incorrect amount of items’See DUCA D. Louis, RULE Colin, LOEBL Zbynekp. cit, pp. 66,

68.

%8 bid., p. 68.

212



auspices of the Department of Commerce and wasedalthe
“Internet Corporation for Assigned Names and Nunmdjer
(ICANN). ICANN’s aim was the settlement of disputeslating
to domain name$® However, ICANN is not an ODR provider
but an organization that provides a list of ODR pigers which
serve as dispute resolution forums to arbitrate damnames
disputes, as well as the rules for the resolutidntloe disputes.
ICANN implemented the “Uniform Dispute Resolutionokcy”
(UDRP) establishing the process and the set of suleor

resolving domain name disputes.

The UDRP is not classic arbitration but correspondere
to non-binding arbitration since no monetary damsgare
awarded and the only decision concerns the rightue the
domain name.The UDRP, unlike traditional arbitration, is not
intended to supplant court proceedings, but mereyafford an

additional and alternative forum for dispute reswobn, which,

%9 “For the Internet to function, every computer cected to it must have a unique identifying
number or Internet address. Such addresses typloak something like 128.119.28.27. Because
humans find it difficult to remember strings of nioiens, a system was developed that allowed a
domain name, such as adr.org, to be typed in idsbédhe number string. What occurred when
someone typed in the domain name was that a masbmewhere translated it into the number
string, something the computer could process @ diparticular machine. The demand for domain
names grew as commercial activity on the Intermetvgand as businesses wanted potential
customers to have an easy way to find them. Theattormame system had been designed before
commercial activity was permitted on the Internat @ had not been anticipated that many
businesses with similar names might want the saomeath name, or that owners of trademarks
would be upset if someone registered a domain ndrae was similar to a trademark. The
combination of domain name scarcity and the corscefrirademark holders led to disputes over
domain names.'See KATCH Ethan, Online Dispute Resolution: Sommplications for the
Emergence of Law in Cyberspaog. cit, pp. 5, 6.
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however, still allows parties to recourse to cowttany time3®
The dispute resolution professionals are called glegts instead
of arbitrators and nothing hampers the parties taliapute to
resort to litigation in order to enforce their righ after the
“award” is handed down. However, only a very smpHrcentage
goes to court compared to the overall number ofesafandled
by the UDRP. UDRP panelists are empowered by termsthe
contract agreed to, when a domain name is registerend the
decisions are enforced by making necessary changesthe
domain name registry. The UDRP procedure constisuten
efficient ODR system with an evidence based procHsst limits
the results to the cancellation or transfer of am@&en name
registration making the execution of the decisiaiatively easy

and straight forward.

“The fees vary according to the number of paneligtsd
the number of domain names in dispute but are appnately
between 2,000$% and 5,000% and the resolution tadpsto 60
days whereas through traditional judicial mechansstihe cost
comes to an average of 15,000$% and can take up hieet
years”¥*! Since 1999, ICANN has accredited several dispute
resolution providers to resolve Internet domain reamisputes
including the “World Intellectual Property Organidan”

(WIPO), the *“National Arbitration Forum” (NAF), “e-

30 CORTES Pablogp. cit, pp. 167, 168.
%1HANG Q. Lan,op. cit, p. 850.
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Resolution”, the “Center for Public Resource Instié” (CPR)
and the “Asian Domain Name Dispute Resolution Centr
(ADNDRC). Among those providers “e-Resolution” walse first
that realized the potential of using the online gamwment in a
full way by transferring most parts of the procetssthe virtual

world.

The first award was rendered on 2000 by the WIPO
Arbitration and Mediation Center in the case WorWdrestling
Federation Entertainment, Inc. v. Michael Bosman.vek
Michael Bosman, who was forced to relinquish the
“worldwrestlingfederation.com” domain name, was isdited by
the fairness and efficiency of the process. Overdie UDRP
system is considered a fairly successful example @fline

Dispute Resolutior®

%2 BENYEKHLEF Karim and GELINAS Fabiemp. cit, pp. 29-36.
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Chapter 3

The Advantages and the Challenges of ODR

ODR methods provide hope for the future of interioat@l
transactions and e-commerce, by overcoming seveotlthe
problems related to traditional justice, as well asaditional
ADR. ODR makes possible the relocation of the tirtagmnal
methods of alternative dispute resolution from thhysical to
the virtual world3® ODR is a useful tool, which helps the parties
to a dispute reach an agreement by electronic mgathe
technology essentially intervenes during the proecreedin order
to assist the communication between the parffé#owever, the
use of ICT to resolve disputes changes the way imcl parties
communicate and interact. There are pros and cohgnwvusing
ICT; the objective is to design ODR platforms thmtaximize the
pros and minimize the con¥ Negotiating, mediating and
arbitrating through the Internet medium have seveimportant
advantages such as the increased efficiency of gh@cess and

ease of application.

%3 BELLUCCI Emilia, LODDER R. Arno and ZELEZNIKOW bm, Integrating artificial
intelligence, argumentation and game theory to tgvan online dispute resolution environment
ICTAL ,18™ |IEEE International Conference on Tools with Adiéil Intelligence, 2004, pp. 749-
754.

%4 GLASS M. Carolyn, Online counseling: A descriptive anidysf therapy services in the
Internet,British Journal of Guidance and Counseljingl. 34, 2006, pp. 145-160.

35 RULE Colin,op. cit, p. 85.
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In cyberspace there is no uniform legal and couystem
which makes the resolution of disputes quite probdtic. The
Internet is global and without borders which hamgethe
resolution of disputes by the traditional courts afy state and
presents substantial difficulties regarding the e of the
applicable law as well as the recognition and emBment of
decisions. In the context of e-commerce, “the laok well-
established and credible online conflict restodun
mechanisms dampens consumer confidence in the enlin
marketplace™®® However, ODR enjoys many of the same
advantages as ADR, such as avoiding traditionalightion
mechanisms which can be time consuming, costly amdse
jurisdictional problems. But, ODR goes one stepther and by
transferring ADR services to the online environmeimicreases
the celebrated advantages in terms of cost, timexibility and
appropriateness for current trade practices, “pded of course

that the transition to online delivery is smoothdamloes not

involve any losses®®’

%6 PONTE M Lucille, Boosting Consumer Confidence irbilisiness: Recommendations for
Establishing Fair and Effective Dispute ResolutiBrograms for B2C Online Transactions,
Albany Law Journal Science and Technology, vol.20)2, p. 441.

37 BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 85.
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Section 1: Advantages of Online Dispute Resolution

ODR has to offer great advantages for parties, dhir
neutrals and in the case of e-commerce for busiasssnd
consumers. In the first part of the thesis the athages of
traditional ADR were examined® These advantages not only
translate to ODR but are also heightened and comgleted by
additional advantages. The advantages of ODR retatéme and
cost savings, convenience and flexibility. The usfethe Internet
to resolve disputes can speed up the procedureesparties have
more options when using ODR; information and evidenis
transmitted faster, and the use of the email allovisr
asynchronous communication, which adds to the ollepaocess
of resolving disputes. The parties in dispute cammenunicate
towards the resolution at any time, twenty-four hsua day,
seven days a week, and not just during working Isoar during
meetings that are difficult to plan and must be sdbled well in
advance. Furthermore, the parties can communicatenmf any
place of their convenience, such as from their hoowre their
workplace. For instance, people living in remoteeas will be
able to resolve their dispute from afar without hay to travel
hundreds or even thousands of miles to meet theeofgarty and

resolve the dispute. The use of distance communosatallows

3% See supra at advantages of ADR.
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parties to resolve disputes without the need tovéedaand the
corresponding cost and time consumption. Documeoén be
accessed from anywhere and at any time and the o$e
asynchronous communication allows for a dispute otasion
procedure that revolves around the needs of thetipar These
features make dispute resolution cheaper, quicked anore

accessible®®

A. Time savings

One of the great advantages of ODR is that it o$fer
considerable time and money savings. Traditional FADvas
already less time consuming and costly than litigat But ODR
is even less time consuming and costly than traditl ADR.
Disputes, which in the past required months or ywe&ao being
resolved, with ODR they may now require only days loours.
When a dispute arises, the parties using ODR hdwe &bility to
address and resolve the matter much faster thatough
litigation or traditional ADR. In fact the partiesan start the
resolution process almost immediately instead ofitway months

or at least weeks before their case goes to trialbefore they

39 HORNLE Julia,op. cit, p. 87.
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agree to all the details (such as selecting the weenthe ADR
professionals and travelling to the meetings) fomet ADR
procedure to begif’”® Whereas traditional judicial systems
welcome delay as a means to ensure the seriousnirdes of
litigants and traditional ADR systems become lesEc@ent with
each passing day, ODR is much faster and can bédiated
almost instantly after the dispute arises, “sincgigual meeting
room can be opened instantaneously and a neutral ba
engaged from anywhere around the worfd*.Especially today
“broadband connections”, wire-less Internet and stphones
provide the ability to conduct instantly high-qusali
videoconferences, saving considerable time and nyon®DR
systems can instantly provide a virtual room, foarfies to
communicate at any time and from anywhere in theridoand to
work towards the resolution of their dispute. “bdkies an average
of only four months to resolve a dispute online, tbu8-36
months to obtain a decision through the courts osing
traditional ADR”3? In the case of e-commerce disputes, time
savings are invaluable for both consumers and besses, since

ODR allows for the early intervention, the preveori of

$"HANG Q. Lan,op. cit, pp. 856- 859.
31 RULE Colin,op. cit, p. 63.
372 BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 86.
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escalation and the addressing of grievances befihiey evolve

into formal conflicts®"

B. Cost savings

ODR systems are cost effective. ODR can provide

significant cost savings compared to litigation andmpared to
traditional ADR, both of which can be quite expewnsi’* Again,
traditional ADR was already less costly than littgen and ODR
is even less costly than traditional ADR. The lowewnsts
associated with the ODR are often cited as an adaga& in
choosing these methods. The cost for those involuweadn online
dispute resolution varies depending on the natuféeh@ dispute,
the technology utilized, the complexity of the dige and the
time needed to reach resolution. Expenditure on poter
software should also be considered. For the partodscourse
that already have access, there is no additionadtcdiowever,

even for those that do not have yet access, buyangomputer

and gaining Internet access becomes cheaper as e@aglpasses.

33 RULE Colin,op. cit, p. 77.
7% G. H. Friedman, (1997) Alternative Dispute Resolutand Emerging Online Technologies:
Challenges and Opportunitiddastings Communications and Entertainment Law Jalivol. 19
pp. 695- 712.

221



The main reason why ODR is less costly is becauserall
expenses are often much lower and mainly becauseettare no
travel expensesODR allows parties who are located in multiple
countries or different time zones, or who cannoresgon a time
or place, to meet without travel and related expen¥® It is
only natural, “when the raw material of an institoanh is software
rather than bricks and mortar, bits rather than naso
construction costs and costs of modification ar&ely to be
reduced. When delivery can occur at electronic she&ther than
at the speed of automobile or airplane, it will accboth at
cheaper cost and fastef* ODR is 35-60% cheaper than judicial
proceedings and traditional ADK’ Especially in case of
arbitration, the enforceable nature of the awardesafrom the
cost of appeals of other resolutions methods. le dase of e-
commerce, there are great financial benefits forsimesses,
since by using ODR businesses can prevent manyhefdisputes
from going to court and limit the financial expo®urof the
company®® Modern business are operating worldwide and are
facing countless disputes all over the world, maamyong them
are relatively small disputes and it would too erpéve, time-

consuming and therefore impractical to travel teccleacountry in

$SWANG Fangfei Fayepp. cit, p. 28, 29.

37 KATCH Ethan, RIFKIN Janet and GAITENBY Alan, E-camerce, e-disputes, and e-dispute
resolution: in the shadow of ‘eBay Lav®hio State Journal of Dispute Resolutimol. 15, 2000,

p. 727.

37" BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 86.

38 RULE Colin,op. cit, p. 77.

222



an attempt to resolve each of these disputes. Oa c¢bntrary
ODR by taking place on the Internet via e-mail, tast
messaging, chat conference rooms, or Internet
videoconferencing, mitigates the costs related tavel. Sending
a document via e-mail or posting it on a web sitag the parties
to view is virtually effortless, fast and cheap whkas the
documentation required in the offline world creat@®untains of

paper and spent cast’

C. Access to justice

As stated, ODR is better suited for cross-border
transactions, as it eliminates the problems of #igon to
certain places, since it easily crosses betweendbos, with
transactions made regardless of the distance sd¢payathe
parties to the dispute. This achieves lower costsl aeduces
time consumptiorr® illustrating that ODR may be the only
feasible option for people who are unable to travikdng

distance® or for persons often engaged in e-commerce and

*VICTORIO M. Richardop. cit, p. 12.

$0BATES M. Donnapp. cit, p. 854.

%1 BORDONE C. Robert, Electronic Online Dispute Ratioh: A Systems Approach - Potential
Problems and a Proposhlarvard Negotiation Law Reviewol. 3, 1998, p. 176.
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involved in low values disputes where the partiemnoot meet
face to face unless they spend a substantial amafninoney,
often more than the value of the dispute; there aoetravel and
accommodation expenses, “which in international somer
disputes are frequently higher than the value oé thispute”3®
ODR reduces time delays and costs, especially thoedated to
travel and by providing cheaper and quicker dispuésolution

and allows access to parties with limited resourcascess to

ODR and consequently access to justice.

Furthermore, ODR provides access to justice by remg
the problem of bias, a problem that cannot succelgf be
addressed in traditional face to face ADR. Althoughpossible
in traditional ADR, online dispute resolution creast an
environment where bias can be removed as a fachobuilding
an agreement between two disputants, since it isimonediately
obvious in an online interaction if the other party neutral is
male or female, black or white, gay or straight, otd or
young 33 Finally, ODR provides access to justice by redugin
power imbalances between the partids. Especially by
communicating through the asynchronous and textmaldium of
e-mail, parties can overcome the power imbalancesd a

communicate more  freely than with face to face

382 HORNLE Julia,op. cit, pp. 89, 90.
33 RULE Colin,op. cit, p. 68.
34 HORNLE Julia,op. cit, pp. 89, 90.
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communication®® Parties are not intimidated when there is a
power imbalance and also can more effectively sdaee after

the settlement of the dispute.

Any economic or other power imbalance that exists
between the parties is masked blye medium which can assist
the ODR practitioner further by rendering ineffecg¢i a party's
attempt to dominate and the parties can have a mmakanced,
fair and effective communication. Furthermore, thaternet
medium provides a neutral forum for the procedureda“the
‘conference table in cyberspace’ denies a domingtparty the

potential to exploit the ‘home court advantage®.

35 “Research into the use of email in organizatioas found that lower-level employees are

willing to send emails to upper management with cents and observations that they would be
uncomfortable saying in person. I've spoken withrepés who had a very difficult time
communicating with their children when they aretle same house, yet after they send their
children off to college, a rich email correspondebegan. The parent and child were not able to
communicate face-to-face partially because of theqv dynamic between the two of them. Many
husbands and wives get into similar communicatiatiepns based on the relative power in their
relationship, and when they begin to communicatéutdly through an online interface it's
different enough from the normal modes of commuiocathat they're able to break out of those
patterns”. See RULE Colimp. cit, pp. 64, 65.

¢ VICTORIO M. Richardop. cit, pp. 14, 15.
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D. Convenience

Using ODR for the resolution of disputes is not prkss
time consuming and costly, but also offers parteesolution in a
way that provides convenience and ease. The roleeachnology
replaces the meetings with communication that relien
electronic transmissions, achieving significant wetion in cost
and time® and providing comfort and accessibility, giving ssa
access from home or the workplace throughout day anght3%
Convenience relates to availability. Initially ODRnakes it
easier to start the process just by the click oftgton and users
can initiate the process and be provided with &k tnecessary
information without having to resort to some phyalicoffice of
the provider during office hours, but instead alanc be done
from the comfort of the party’s home 24 hours a daydays a
week, by finding the appropriate site and fillingitoa web form
or writing an e-mail, without delays associated lwiwaiting for

forms or for changes to become available, since filé content

of all materials is directly accessibf&®

%7 KLAMING Laura, VEENEN V. Jelle, LEENES Ronald, lamt the opposite of what you want:
summary of a study on the reduction of fixed - péceptions in online negotiation. "Expanding
the horizons of ODR", Proceedings of thd' Bnternational Workshop on Online Dispute
Resolution (ODR Workshop '08), 2008, pp. 84-94.

%8 MELAMED Jim and HELIE John, The World Wide Web MaStreet of the Future is there
Today, 1999, available dtttp://www.mediate.com/articles/jimmjohn.cfm

*VICTORIO M. Richardop. cit, p. 13.
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Particularly in the world of online commerce, it i@enly
natural to resolve disputes online, since the rimaship of the
parties in most cases has developed in the onlimer@nment; it
makes sense and it is only natural to use the sameelium for
the resolution of their dispute. Online consumewsho interact
with businesses purely online, would find it veryrange if they
were asked to meet face to face for the resolutioh the
dispute.In offline dispute resolution parties hawe spend
considerable time, money and energy simply to sowd at the
table and discuss the issues of the dispute. Thosscderable
effort from the parties is called “convening penglt®® ODR
provides online interactivity by establishing diglwe and
communication between multiple users via e-mail,athand
videoconference and all that through a computereear, fast and

comfortable.

The convenience factor increases the potential ®ROfor
time and cost savings; parties and practitionergchaot travel
distances to attend meetings and there is no needotordinate
schedules because of the use of asynchronous messag
Regarding third party neutrals, ODR allows them eep
assisting the parties after key communicatiofsThe parties can

stay connected to the discussion by respondingvatilable times

¥04n a face-to-face process, the participants ndusss up, take time off of work, travel perhaps
long distances to the meeting place, and spendsitbscussing the issues underlying the dispute”.
See RULE Colinpp. cit, p. 69.

1bid., p. 62.
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and have also the ability to postpone their resmponse consult
with others, do research, look at the data, or justke the time
needed to formulate calm, constructive questionsl answers
and produce their best respons® .Communication is recorded
and archived which allows parties to go back at amye and
revisit all the available information so that themwn make their
decisions better informed. An additional benefitofm keeping
digital records is that they also “serve as a check the
behavior of mediators, parties and their represéines, even if

no formal appeal procedure exist®®

Even the physical absence of the parties, which is
considered one of the greatest drawbacks of ODRn paove
beneficial in some occasions. The distance provided ODR
communication combined with the ability for asynomous
communication allows parties to cool down, refleon the
arguments and their responses and allows neutralstrol the
aggressiveness of the communication and defuse asibdbe
escalation of the disput®’ The asynchronous nature of online
communication and the lack of face-to-face contaetevent
escalations like name calling and violence much eor
effectively, make confrontation less intense ande tiprocess

more productive; parties can reflect on an issuemmunicate in

392RAINES S. Susan and TYLER C. Meliss@, cit, p. 6.
393 WANG Fangfei Fayeop. cit, p. 29.
399 HORNLE Julia,op. cit, p. 89.
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a considered way and “be at their best® This lack of personal
interaction can prove essential in disputes in whicthe
emotional involvement of the parties is so high th# is
preferable that they do not see each oth&"The absence of
physical presence provides the parties with a dsspanate way
to look at dispute, especially when there is a laok trust
between the parties and emotions stand in the whyfbective
communication, then the “cooling distance” providday the
means of communication can allow parties not to uscon the
“enemy” party but instead on the dispute. Partialya
asynchronous communication via e-mail allows pastieme to
reflect on their positions before articulating thewithout the
time pressure of an immediate confrontation and tetten
nature of the arguments allow better articulatingeducing
emotional hostility and diminishing expressions @bwer or

bias 3%

395«

This dynamic has come to be calt@mbling distance”.See RULE Colinpp. cit, pp. 66, 67.
39 WANG Fangfei Fayeop. cit, p. 29.
*7VICTORIO M. Richardop. cit, pp. 14, 15.
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E. Flexibility

Besides the convenience and the faster decisidh©DR
allows for greater flexibility and more creative Isions3° The
informal nature of ODR builds a trusting environntenhat
fosters settlement and encourages honesty, whenmtigm start
working on the resolution of their disputes immetdibly and
consequently have a better chance of voluntary clhance.
Parties can usually be legally unrepresented, si®d@R allows
for “a greater control over processes and the d@cisand the
rules of evidence do not apply so procedures areemidexible **®
Hence parties can reach any type of agreement withthe
limitations imposed by the law; parties create theown
agreement without having it imposed. Furthermoréhe' parties

and the neutral third party have the flexibility wmhoose forms

of communication more tailored to the circumstanicé®

The flexibility of ODR allows parties not only tohoose
the most convenient procedure, but also as in ABRJ|ect the

most convenient third neutral, who can also be apext on a

3% COM (2002) 196 final, Alternative Dispute Resadutifor Online Consumer Transactions,

Public Workshop, Federal Trade Commission / Depantnof Commerce, June 6-7, 2000. Green
paper on alternative dispute resolution inlcand commercial law , presented by the
Commission.

%99 KAUFMANN-KOHLER Gabrielle and SCHULTZ Thomasp. cit, p. 68.

49PONTE M. Lucille and CAVENAGH D. Thomasp. cit, p. 24.

401 BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 87.
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specific field. As in ADR, also in ODR parties cagchoose a
mediator or arbitrator that is an expert and evearenso online,
where the number and availability of experts as lwabk the
ability to reach them more easily allows obtainingg more
equitable solution than could be achieved in coffftChoosing
an expert neutral is less costly in ODR, since #as larger
availability. ODR brings neutrals instantly in tolcwith the
parties. Parties can choose any neutral and conesreidy the best
neutral for their case, “regardless of where thautral is in the
world, his time zone, or even his other commitmentince
geography, schedule, and expertise are no longerjoma

concerns”?%

The flexibility of ODR relates to the use of variguCT
tools for the resolution of the dispute, somethiwdich is not
possible in offline dispute resolution. The techagy improves
communication and aids the conveying of the messalgg using
ICT tools that make resolution more effective arghdl to fairer
outcomesFor instance, the technology aids the understandhg
what a person is alleging or explaining by visualimon, such as
with the use of collaborative workspaces or by piding access
to knowledge resources, such as with the use ofaletptabases

and case-management systems and the direct visa@ba of

%2 \/ICTORIO M. Richardop. cit, pp. 14, 15.
“3\WANG Fangfei Fayepp. cit, p. 29.
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that knowledge with the hypertext linking of textithh legal

authority or evidencé®

Furthermore, there is greater flexibility during eth
resolution process. During the process the partiesve the
ability to simultaneously conduct any necessary e@sh by
going online and verifying any received informatiaand share
the findings with the other parties; this way therpes are
better informed and more equipped to reach an ammeg %
Furthermore, the parties have the ability to usdormation
processing tools such as electronic document mamaege and
information-retrieval systems, which allows them fwrocess
information faster, and more efficiently; reducingelay and
costs and making the process more effective thawauld be in
the offline world®® The flexibility during the process allows
third party neutrals to multitask and at the sammé& conduct
the joint discussion as well as separate discussionth each
party, in a way similar to having several documerigen in a

word processor; the ability to multitask increasethe

effectiveness of the proces¥.

404 HORNLE Julia,op. cit, p. 88.

405 For instance “If a representation is made by dde about the cost of a component or the value
of an item, the other side can easily verify thetaaver the Internet’'See RULE Colinpp. cit,

pp. 65, 66.

408 HORNLE Juliaop. cit, p. 89.

4" RULE Colin,op. cit, p. 73.
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Section 2: The challenges of ODR

ODR by substituting the real world with the virtuaorld
also presents several new difficulties compared ttaditional
forms of alternative dispute resolution, mainly leise ADR
cannot easily be replicated online, since Cyberspas not an
actual representation of the physical woffi. ODR changes the
way parties communicate with the wuse of ICT tool&s
evidenced, these changes lead to significant adxgas of ODR
compared to traditional ADR. However, at the sammd these
changes present drawback®. These drawbacks relate to
practical challenges of communication, challengesgarding
authenticity, data security and confidentiality antinally

challenges in enforcing ODR decisions.

A. Practical challenges

The practical challenges for ODR are related to #ielity

of the parties to participate in the online resobut just as they

408 EISEN Joelpp. cit, p. 1308.
409 “Many of the characteristics of ODR processes @oeble-edged, with both plusses and
minuses”. See RULE Colimp. cit, p. 80.
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would in any of the traditional methods. These dkalbes
include matters like the ability of the parties bave access to
the necessary equipment, the ability to develop tdlalls to
make proper use of that equipment and finally theliay of the
parties and practitioners to adjust to the changesulting from

the transportation of the resolution to the virtuadrid.

I The literacy of participants

First of all, to take part in ODR, one must havecass to a
computer and the Internet. Although it becomes BBaIingly
easier to gain that access, “there are sharp deffiees among
countries”®® The unfamiliarity of the parties using the intetne
and the disparity in the level of infrastructure odbmmunication
and proper use of electronic equipment are few bhé tmajor
disadvantages of ODR. Even asynchronous communocattan
cause frustration when internet availability is meotimited**
The problem is also known as the digital divide. eThact that

only a relatively small percentage of the total pégtion has

“1%1n 2001 about one-third of a billion people weheady online. Almost one-half (147 million)
were from North-America, just over a quarter (92lion) European, and roughly 6 per cent (19
million) British. France had only 17% of its popititen using Internet against 26% for England.
See MANEVY Isabellegp. cit, p. 33.

“1 RULE Colin,op. cit, p. 68.
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access to and use of the Internet, urged Presiddinrtton, in his
2000 State of the Union Address, to emphasize thednto close
the gap between the technology haves and have-ridsause the
Net is becoming a major engine of economic growthdahose
people left out of the Internet revolution standltose out on the

benefits of a wired natiof?

Besides access to the equipment, participating mirce
resolution also requires certain skills both foretparties and the
ODR practitioner. Parties must be able to navigate the web
and participate in the online procedure. Third pameutrals
must also adjust their skills to be better suitear fthe online
environment. Of course ODR providers and practios have an
important role in delivering meaningful communicatis and
building trust, but it requires different trainindgor instance, the
interpretation of written communications, which ladtugh

different from physical communications, is also gdse.

Many ODR systems may require parties in a dispuweuse
advanced technological platforms and technology atoes
differently in every country™® An online form of communication
may intimidate some users due to incomplete knowleddn new

technologies that are constantly changing. The argnt relates

to the asymmetry of computer expertise accordingwtloich the

#2\VICTORIO M. Richardop. cit, pp. 20, 21.
“13 For instance, within the EU many people still uagous speeds of internet connections.
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party who is more comfortable with computer techog@y will be
at an advantage as compared to the party with lesmputer
expertise. The disadvantaged party can overcoms thificulty
by hiring an expert to take care of the techniceltalls, but, this

would add considerable costs making it a less daslie option®*

However, the argument that ODR favours those whe ar
familiar with computers is losing support since tm@ember of
people using computers is increasing and everyorexolmes
more in touch with technology. This argument alsdates more
to offline disputes than disputes that arose in thaline
environment because in the latter cases it can d=umed that if
the parties had the adequate knowledge to take pmthe online
transaction that gave rise to the dispute they adso take part

in ODR.

ii. Lack of face-to-face encounters

One of the greatest drawbacks of ODR is consideted
lack of face-to-face encounterdt is argued that in traditional

ADR where the parties are physically present duringe

4 VICTORIO M. Richardop. cit, pp. 20, 21.
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procedure®™® the process is more efficient because there is a

direct two-way information flow'* On the contrary, online
communication cannot fully replace face-to-face wensations
and therefore lacks the ability to promote importaralues of
the dispute resolution proced¥. In an online setting,
communication is distributed in time and the asynmmous
nature of some forms of online communication, suz$ the e-
mail, can create an uncertain rhythm. An email sbytone party

may be answered in a few minutes, days or weekshowut

knowing when.

Furthermore, the distance of online communicatioakmas
it harder to maintain the attention and focus ofetlparties.
Whereas in traditional ADR the parties are in thame room
which makes it easier for them to focus on the Hdesi@n
process, in ODR “it is very easy for parties to grout or
stonewall the other side and it is harder to ensdhat the
parties stay engaged with the proced¥ The distance of online
communication and the fact that parties are nothe same room
creates concerns about the inappropriateness of Ihternet
medium. The concerns relate to the difficulty coglling the

conditions of the procedure, since the lack of pitpa$ presence

415 KATCH Ethan, RIFKIN Janet and GAITENBY Alanp. cit, pp. 705, 714.

“1® The great paradox of ODR is that it requires attebnic distance for parties, while ADR is
usually a verbal dispute resolution and is desigiweengage participants in a direct face to face
communication. See EISEN Joej. cit, p. 1310.

4“7 D' ZURILLA T. William, op. cit, p. 352.

“8 RULE Colin,op. cit, p. 82.
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in the online process can make it difficult for tlpeactitioner to
maintain effective control over the procedure; a®lwas the
inability to coordinate (especially in multipartyigputes), which

may cause confusioft?

But more importantly the concerns relate to thefiidilty
of building rapport between the parties. In the ol
environment and especially when the parties use -werbal,
textual communication they tend to be more businikes and
therefore building rapport between them often dowt come as
naturally online as it might face-to-fac®’ Furthermore many
ADR methods are considered valuable not just foe thutcome
they produce but also for their transformative amedtonciliatory
potential. For instance mediation can be about henl
educating, informing, persuading, opening linesinterpersonal
communication and allowing parties to reexamine ttispute.
However, the lack of physical presence hinders élséablishment
of trust since establishing trust via writing ovan electronic
distance is as effective as a therapist treatingpatient by
reading her journaf? Furthermore, it is argued that face to face
interactions can result in a catharsis that is liagkin ODR,

since an element of the catharsis is not simply tedl one's

“9 MANEVY lIsabelle,op. cit, pp. 29- 34.
420 RULE Colin,op. cit, p. 84.
#1VICTORIO M. Richardop. cit, pp. 15- 17.
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story, but also to have an effect on the listeneut in ODR the

electronic medium creates distance from the listene

With many forms of online communication, mostly wmn
communication such as the email, parties cannottipgrate at
the same time, making them unable to react instamtl ask for

clarification #??

interference with follow-up questions becomes
harder as the matter is in general more terselynpoted. Instead

communication is based on larger, more complex mges

without the ability to interrupt the other party dnprovide

verbal affirmation of their understandin§®> Furthermore, the
fact that communication in ODR is recorded and aveld can
hinder the resolution of the dispute if at any pboiduring the
process there is hostility between the parties axthange of
insults; these insults will also be archived anad¢doeded and will
remain a constant reminder which may not allow p@stto move
on towards a resolutiof?® This is truer especially for textual
communication; as the Latin proverb goes “Verbaamt, scripta

manent” which means "spoken words fly away, writtevords

remain".

422 KRIVIS Jeffrey, Taking mediation online: how to adapt your pracfipaper presented at the
ABA Section on Dispute Resolution Conferen8eattle, April 4, 2002, p. 27.

2 MORRIS W. Michael, NADLER Janice, KURTZBERGTerri, & THOMPSON Leigh,
Schmooze or lose: Social friction and lubricatiaretmail negotiation, Groupynamics: Theory,
Research, and Practicepl. 6, 2002, pp. 89-100.

424 RULE Colin,op. cit, pp. 80, 81.
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Body language, tone of voice and facial expressiausch
are important components and can give an extra iquato
communications, are absent in some forms of online
communication*® The replacement of face to face contact by
means of communication such as the email is difficto give
any weight to emotion. It is harder to use “intwi¢i cues of body
language, facial expressions and verbal tonalitg, cgberspace
currently comes without all five senses attaché®"The absence
of non-verbal cues makes it easier to perceive ragses out of

context and create misunderstandings.

Misunderstandings may occur because one party may n
express well in writing and the message may be ustted
under a different intend or because the other pantgreads the
actual intend, no matter how well written, or fihgal
misunderstandings may occur because of the prawotdr’'s
inability to filter the messages between the comnmeanions with
the parties. Non-verbal communication may work agsi the
development of trust in online communication becausuch an

absence develops gaps in communication and crea&as

42> GIBBONS Llewellyn Joseph, KENNEDY Robin & GIBBS Michael JohCyber-mediation:
Computer-mediated Communications medium massagmgniessagdllew Mexico Law Review
vol. 32, 2002, pp. 43- 45.

426 EISEN Joelpp. cit, p. 1308.

427 However, “the loss of non-verbal information may tompensated by the increased comfort
that participants feel because they are in thein dcwwmes. In the case of videoconferencing
comfort can also bring patterns of interaction ttatld not otherwise be seen”. See GILKEY L.
Sonia, CAREY Joanne & WADE Shari, Families in @isConsiderations for the use of web-
based treatment models in family therapyamilies in SocietyThe Journal of Contemporary
Social Servicesvol. 90,2009, pp. 37- 45.
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atmosphere of uncertainty. This ambiguity leadstpss to often

ignore each other and possibly assume malice.

Furthermore, although the ability to conduct
simultaneously research online allows parties taifse much of
the information exchanged, however, in online conmuation
parties are more likely to lie to each other becadses can be
harder to detect. The distance of online commutiza and
even more the use of textual communication makeasier to lie
than in offline communication, where nonverbal cumay help
detect a lie®®® Lies can create distrust between parties and hinde

effective communication.

For all these reasons, the lack of F2F communicatwas
until recently considered the greatest drawback@DR to the
extent that it was considered the main reason whgpdte
resolution could not work in the online environmerdHowever,
this assumption has been proven wrong by succesDIR
providers, such as the “UDRP” and “SquareTrad®" .
Furthermore, these proposed difficulties relate marosely to
older and out-dated forms of online communicatioNewer
forms like videoconferencing and other online teohogies that

are developed with an extraordinary rate compendatethe lack

428 «f someone looks you in the eye and says, ‘Yeseit the check’, most people believe that
they will be able to tell if that person is beingthful. In an online interaction, that person abul
be laughing while he typed, ‘Yes, | sent the cheekid the other side would never knov8ee
RULE Colin,op. cit, pp. 82, 83.

429 CORTES Pablmp. cit, pp. 83, 84.
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of face to face contact. Until recently the objextiof the lack
of face-to-face contact was accompanied by the ihgab of
technology to provide videoconferencidy. Today, when
internet speed has reached unprecedented heightls cameras
and software are easily accessible and extremelgyet use,
videoconferencing seems as an obvious solutionhe® problem.
Furthermore, ODR can provide various ICT tools taciiitate
effective communication. Even textual communicatimay not
be consisted simply by the use of words but alsothg use of
images, graphics, shapes, symbols and even colowddcbe used
to represent emotions, creating a unique “screeisd¢peen”

communication®!

On the other hand, one could also argue that facdatce
communications tend to favour those who are phyHica
attractive and better articulated, and it can ceeéias in terms
of religion, sex, nationality or look&? In this case, certain
forms of ODR may provide a solution for people wheel more
comfortable avoiding face to face communication amttherwise
would not reach out to alternative dispute resodutf*?

Furthermore, F2F communication is not always ne@@&gsor

practical to resolve online disputes and lacks otlaelvantages

430 BEAL Bruce Leonard, “Online Mediation: Has its T@mCome?”,Ohio State Journal on
dispute resolutionvol. 15, 2000, p. 736.

L HORNLE Juliaop. cit, p. 80.

432 GIBBONS Llewellyn Joseph, KENNEDY Robin & GIBBS bkiael Johnop. cit, p. 44.

433 RULE Colin,op. cit, p. 68.
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like the ability of calming down the parties whiclhs an
important advantage of other forms of communicatisach as
asynchronous communication via e-mail. Finally, as the
offline world, also in the online world the effewgness of the
resolution process depends on the way the availatolels are
used by the parties and the provider; the procesidl we
effective if the tools are used appropriately anarrectly, but if

mishandled can create new problems and challenges.

B. Authenticity, data security and confidentiality

Some of the major concern about ODR have to do whéa
authenticity of identities and documents, the setur of
electronic communication, during the exchange ofcdments
and data (for instance, through the exchange of ats) *** or
during discussions conducted through videoconfeetfitand the
confidentiality of the procedure. The main concesnthat users

cannot be sure that the data sent and receivedhim virtual

world, will not be tampered with or become accedsibto

434 CHOSH K. Anup,E-Commerce Security: Weak Links, Best Defer(§esin Wiley and sons),
1999, p. 98.

43 ZEKOS |. Georgios, Issues of Intellectual Propeity CyberspaceJournal of World
Intellectual Propertyvol. 5, 2002, p. 233.
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unwelcome eyes. ODR parties need to be assured thair
communications are protected from external partiessncourage

open participation.

As far as the authenticity goes, contrary to traamtal
ADR where most interactions occur in person, in ODRmight
be difficult be certain about the identity of a pen, for
example the sender of an e-mail. Internet users msg different
nicknames (pseudonyms) or simply disguise their nidgy. In
cyberspace, as the saying goes, "no one knows goa'dog". For
instance, this relates to Internet romances staftited¢hat rooms
and carried out over e-mail, in which one particnpaften finds
out the other is not the woman of his dreams, bosgibly not
even his sex of preferenc@ However, technology has managed
to find solutions based on authentication softwauxh as digital
signatures, “which are codes that are embedded mmeasage that
can be employed to authenticate its origii"*.ODR providers
and practitioners must take certain precautions aateguards to
ensure the parties are who they say they are, drad the ideas
discussed in the virtual forum are protected fromalmious

disclosure.

For an ODR procedure to be successful, confidentyais

essential. As previously seen, confidentiality iseo of the

¢ VICTORIO M. Richardop. cit, pp. 18- 20.
3 MANEVY lIsabelle,op. cit, p. 31.
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greatest advantages that make alternative dispugsolution
more attractive than traditional dispute resolutiare. litigation.
Where litigation is a public affair, settlement wdang from
ADR is private and completely confidential and eniswg this
same level of confidentiality in cyberspace is esigsal to ODR’s

SUcCcCess.

During the online communication the ODR provider
creates digital files containing information. Infaation
archiving is one of the advantages of ODR and a npament
record of the session helps the parties documenthestage of
the process leading to the settlement of each isawne the
overall dispute®™ However, this information must be protected
from third intruders and deleted for default at tlkeed of the
process, except perhaps some non-personal datasfatistical
analysis. Otherwise, parties may be afraid of shgri
confidential information especially in a textualrfn,” if there

are no guaranties of privacy and confidentialitynelabsence of

such assurances may prevent the development of $topaline

438 «To transfer the data over the Internet there rarmerous temporary copies made along the
way. This is inherent to the nature of the Interiets necessary to make copies on the routers
when transferring data from one computer to anottermake copies when downloading or
uploading Information. In Cyberspace communicatiakes place through constant copying.
When the confidentiality has been guaranteed bynsie& encryption, the fact that the Internet is
built up from copies also has its advantages. Timeptete written file is accessible to both parties
and the mediator at all times to check certainildeta to see how things are. It is not necessary t
take notes because everything is already writtemtloSee HEUVEL V. D. Esthegp. cit, p. 15.

439 “Many people have had the experience of an emdilem months (if not years) before coming
back and later embarrassing thei®&e RULE Colinpp. cit, p. 81.
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exchanges in Cyberspad® Whereas in traditional, offline ADR
“it is much harder to surreptitiously capture commecations
through the wuse of voice recording devices or sanil
techniques”, *** in ODR, concerns about privacy and
confidentiality of the communication may serioustfiscourage
potential participants. Therefore, it must not bespible for
unknown third parties to intercept messages, or tiog parties to

tamper with the content of the messages.

Another prerequisite for ODR is the security of
communications. “Computer viruses and worms lead ts
question the value and reliability of the onlinevérmonment.”*
One must keep in mind that no communication method
absolutely secure and even paper documents cannberdepted,
copied or otherwise compromised. Furthermore, tedbgy has
considerably improved over the past several yearsdpcing
security mechanisms to ensure the security and iderftiality of

exchanges®

449 GOODMAN W. Joseph, The Pros And Cons of OnlinepDis Resolution: An Assessment of
Cyber —Mediation WebsiteBuke Law and Technology Revie2003, pp. 10- 13.

41 RULE Colin,op. cit, pp. 81, 82.

442 | ARSON A. David, Online Dispute Resolution: Teclogy Takes a Place at the Table,
Negotiation Journalyol. 20, 2004, p. 131.

443 “protocols such as SSL, S-HTTP and SET that enheeconfidentiality and authenticity of
exchanges by encrypting the data; firewalls thateribpossible to screen the flow of information
between an internal network and a public netwoidk wereby neutralize attempts to penetrate the
internal system from the public network; accessato ODR platform that is protected by a
password, and managed and protected by the serasider; internal messaging tools so as to
avoid the use of unprotected email, and the Sddulépurpose Internet Mail Exchange Protocol
(S/MIME), which makes it possible to authenticdte brigin of every email while ensuring the
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One way to provide security is through the use oébw
page communication instead of the Ilesser secure a#-m
communication,since in web-page communication parties are
provided with a secure password that Ilimits unauthed
access™ Another way currently used to great extend to poev
confidentiality and data security is encryptiéfi. Encryption
allows the parties and ODR provider to communicaaad
exchange information without risking a breach ofnéi@entiality
by unauthorized partie&® The most common encryption methods
are the use of “Hyper Text Transfer Protocol” (httpplus
“Secure Socket Layer” (SSL) which is indicated bydamain
name preceded by “https” and displaying a lock swhln the
corner of the user’s screen, and the “Public Keyrastructure”
(PKI) encryption system, which is comprised of abpic key

(held by the client and server) and a private kekheld

exclusively by the client) so that only clients calecode the

confidentiality and integrity of its content, thbse making it very difficult for the sender to
repudiate it or the addressee or a third partyotgd it (electronic signature can also serve the
same purposes)”. See BENYEKHLEF Karim and GELINAgbiEn, op. cit., p. 84. For instance,
“Cyber Settle blind-bidding process encrypts alincounications using a 128-bit SSL and Smart
Settle uses OpenSSL algorithms with a 168-bitdrDES encryption algorithm”. See PONTE M.
Lucille and CAVENAGH D. Thomap. cit, p. 41.

444 «“However, there is no foolproof way to prevent tjes from copying information off of their
screen for later use. Even if the parties are preekfrom cutting and pasting text, they can still
take a screen capture of the tex8¢e RULE Colinpp. cit, pp. 81, 82.

445 “Encryption is the automated process of makingdaaccessible to unauthorized people by
means of an algorithm and a key”. See HEUVEL VEBtherop. cit, p. 15.

446 RABINOVICH-EINY Orna, Going Public: Diminishing Rmcy in Dispute Resolution,
Virginia

Journal of Law and Technologyol. 7, 2002, p. 43.
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information using both key&’ In Europe, although there are is
still drawbacks with the use of encryption, it isgaed that EU
data protection law requires the use of encryptimnorder to
ensure the confidentiality of the procedu¥&.in conclusion,
there are concerns about security, confidentialand privacy of
online communication, but there are also solutions the
challenges. It is essential for ODR provides to dakll the
necessary steps to ensure the safeguarding of enlin

communication®*®

C. Enforcement of ODR decisions and Self-enforcement

mechanisms

One of the major issues related to ODR is the one

concerning the compliance of the parties with thesult of the

447" CORTES Pablop. cit, pp. 84, 85.

448 For instance, “In France, encryption was long ardgd by the military. Until 1996, French law
was restrictive regarding the use of encryptioh$iais been relaxed but after a certain level of
encryptions, user are submitted to an obligationde€laration or prior authorization if the
technology used exceeds a certain level of bitsvéder, restrictions on the use of encryption
technologies should be eliminated due to the implaation of the EU Directive on a Community
Framework for Digital Signatureshich prevents all EU Member States from not reixigg the
validity of an electronic writing. In France, it waone by the law n°2000-230 of March 13 2000
and the Décret d’application of March 31 2001.He UK, in May 2001, the government was still
consulting for the implementation of the e-sigredtive”. See MANEVY Isabellepp. cit, pp. 30,
31.

“°RULE Colin,op. cit, pp. 81, 82.
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resolution procedure. How can compliance with thetcmme of
the dispute resolution process be ensured? The lpmkbecomes
even greater in e-commerce disputes and in genemakross-
border disputes. First, a distinction must be madetween the
methods of ODR, relating to the effect of the presgto binding
and non-binding ODR methods. In the former categahgre is
binding online arbitration, which can produce a ding arbitral
award and secure the compliance of the losing paatyd the
enforcement of the award. Especially for cross-bardlisputes,
arbitral awards are usually easier to enforce, hesea of the
existing international treaties; the winning partyas only to
initiate enforcement proceedings by applying for exequatur®®
However, at this point binding online arbitrationillvnot be

examined since this task will take place in theenednt section.

In the latter category of non-binding ODR methodsete
are mainly online negotiation, online mediation andn-binding
arbitration. These methods, although present a destegree of
formality, unfortunately also present a significargroblem,
which is the enforcement of their outcomes. A majesue with
all ODR methods except binding arbitration is thahese
mechanisms may prove ineffective, when parties dd aomply
voluntarily with the outcome, which is not bindind.here is of

course a majority of cases where it is in both past best

450 K AUFMANN-KOHLER Gabrielle,op. cit, pp. 453, 454.
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interest to resolve the dispute in a final way amdhout further
complications. But, there are other cases where pagy might
not be willing to comply voluntarily with the outowe of the
process. Even when parties initially voluntarily re@ on a
settlement, compliance may be expected, but it cdnme always

assured.

In non-binding ODR methods the outcome of the prawes
can be non-binding at all, in which case withoutetholuntary
compliance of the parties, there is nothing morebe done. But,
in most cases the outcome can become binding asrdract, or
otherwise known as a binding settlement agreem@htret, a
binding settlement agreement does not really solkke problem
because again without the voluntary compliance bé tparties,
the only way to enforce the outcome would be to tpocourt.
However, this solution leads to the same judiciaute that the
parties hoped to avoid, defeating the actual pugpad ODR.
Without voluntary compliance, the winning party has go to
court and start a new court action, not simply em@®ment
proceedings, as in the case of binding awards. Hoave this

process is highly time and cost consuming, which yma

451 «This type of enforcement mechanism (a bindindlesetent agreement) could be implemented
either unilaterally e.g. only the merchant couldeagto be bound by the result of the ODR

procedure which would be easier to enforce by chechause it would be protective the consumer.
It could be implemented bilaterally and be bindorg both parties. Generally speaking such are
binding in US, UK and France as contracts, whiah lsa sued upon under national law if they are
not complied with. In the European Union, the résgljudgment could then be enforced in all

other Member States under the Brussels ConventiSBeREMANEVY Isabelle,op. cit, p.29.
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discourage the winning party from seeking enforcame
especially in low value disputes which is the commoase in e-
commerce. Furthermore, in cross border disputes gh&blem is
even greater due to higher costs and complex jucisdnal
issues. In cross-border disputes, due to the gmeatgense and
legal complexities, “the winning party will have bnlimited
incentives to go to court, and the losing party lwdlso have
only limited incentive to obey the contract, becaust is
unlikely to become enforceable® Consequently, the voluntary
nature of non-binding ODR methods when combined hwit
unwillingness of the losing party to comply can ate an
absence of enforceability for ODR settlements witho
practically available solution. For these reaso®@)R’s lack of
enforcement mechanisms is considered one of itsatgst

shortcomings.

One proposition to overcome this problem is to sagp
extra-judicial ODR by courts which will operate asecondary
entities and enforce outcomes reached through OD&hmds.
One such example would be the online appeal proegss
proposed for the UDRP; however, “these proposalsceth
criticisms based on perceived delays, expensesg eafs abuse

and lack of finality”?® Consequently, in ODR outcomes are

452 SCHULTZ Thomas, 'Online Arbitration: Binding or Nd@inding?’ADR Online Monthly,
2003,p. 1.
453 CORTES Pablop. cit, pp. 204, 206.
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enforced without recourse to the courts, throughatwls known
as self-execution or otherwise as self-enforcemaregchanisms.
Under circumstances, these mechanisms can giveotlieome of

a non-binding ODR method, binding force.

There are basically three ways by which a decisarsing
out of a voluntary ODR procedure can be enforcedhwut the
need for a court decision but instead with low cosand
convenience. Each of these ways requires that tR(rovider
has exclusive control over one of the three cormesgping things.
The provider may have technical control, financiabntrol or
control over reputation. Self-enforcement can biided into
two categories; direct self-enforcement and indtreself-
enforcement. In direct self-enforcement the ODR \pder
controls the resources at play and particularly hagher
technical (UDRP) or financial control (escrow, clgabacks),
whereas in indirect self-enforcement, incentive® areated for
the losing party to comply voluntarily, for examptéarough the
use of “trustmarks, reputation management and matgystems,
publicly accessible reports, exclusion of particmpa from
marketplaces, and payments for delay in performdn®é The
examination of these mechanisms at this point oé tihesis is

essential because these mechanisms, in more tha&anroke, will

> WANG Fangfei Fayepp. cit, pp. 83, 84.
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be an integral part of the proposed ODR system ttdlows in

the second part of this thesis.

i Self-enforcement mechanisms based on Technical

control

ODR decisions can be made self-enforcing in few esas
when the ODR provider has technical control. The sio
representative example in this case is the selfeeadment
mechanism applied by the UDRP procedure for theoteson of
domain name disputes. However, this is a particusatuation
where the ICANN has unique control over domain nanaad the
power to bind registrants to cancel or transfer &om names
depending on the outcome of the dispdte“Ten days after the
decision by the panel of experts, the domain namseceither
cancelled or transferred to the winning party, blyetregistrar

that registered the domain name and exercises tieahncontrol

4% “The success of the UDRP as an ODR model for domaimes rests on getting disputants to
use the UDRP and its efficient self-enforcement macsm. This self-enforcement mechanism
may not be available for some types of disputesh a8 mainstream disputes arising out of a
transaction between an online vendor and a buyeept if there is the collaboration of entities
that could enforce the outcome, for instance, thgment serviceg(g. VISA or PayPal) or if a
dispute arouse on a third party platform or othermediary, such as disputes arising out of
market placeseg(g. eBay) or disputes originated from information pdsten mass collaboration
sites €.g.Facebook and Wikipedia)5eeCORTES Pablogp. cit, pp. 167, 168.
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over the registration®® There is an exception in the case legal
proceeding have been initiated, but the high costlitigation
and the short time period make self-enforcement thajority
rule*® The UDRP example will be examined further in the

second part of the thesis.

i. Self-enforcement mechanisms based on Reputation

incentives

In C2C and B2C disputes one effective way to ensthre
compliance of the parties with the outcome of th®RD process
is based on the reputation of individual buyers ®sellers or
companies. Basically, the reputation of users rskBd with their
performance and the compliance to both the ODR praae and
its result, so that failure to comply would harmeih reputation.
This in turn would hamper the user’s trustworthisesand
consequently the sales in the virtual marketpladéerefore,

holding a good reputation is an incentive to comply

458 K AUFMANN-KOHLER Gabirielle, op. cit., pp. 453, 454
4" CORTES Pablop. cit, p. 82.
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1. Feedback systems

Feedback systems provide information about theateiliity
of online users based on experience and commentdoomer
users from previous transactions. They are beingdumostly by
online auction sites where there is no other viabay for users
to adequately assess each other. Ratings allow s@aation
parties “who do not know each other to see a recofdhe other
side’s positive or negative feedback from prior nsactions”*®
Positive feedbacks increase the users’ confidencé the desire
to acquire positive feedbacks facilitates compliancThis was
clearly shown by e-bay, where compliance with thetaome of
the ODR process is ensured to a high extent becadsehat has
become known as the “eBay Law”. E-Bay uses a Fee#tba

system?®®

which incentivizes market participants to be oreith
best behavior. Whenever one of the parties does aumnhply, it
has as a result a negative feedback, which in thurts that
party’s reputation and has a negative effect in talkility of

others to trust and select that party for futureansactions.

Therefore, the losing party feels compelled to cdypn order

4S8 RULE Colin,op. cit, p. 102.

459 «“Currently eBay houses more than four billion feadk ratings left by transaction participants
for each other... EBay assigns parties a “star” basedow many positive reviews they have
received. For example, if the seller has 10 to dSitjve ratings, they get a yellow star and if the
seller has 50 to 99 positive ratings they get @ Isitar. A seller with a million or more positive
ratings is entitled to a ‘shooting silver star8eeDUCA D. Louis, RULE Colin, LOEBL Zbynek,
op. cit, pp. 66, 67, 68.
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not to jeopardize its position in the eBay communitin a
similar fashion work the compliance incentives knowas
“blacklists”.*® As one can guess by this mechanism’s self-
evident name, names published in a blacklist aretiga that
failed to comply with dispute resolution decision§his allows
users to inform themselves about those users andidav
transacting with them and consequently the fear loéing

blacklisted compels compliance.

2. Trustmarks

Particularly in the case of B2C disputes, a wayeosure
the compliance of the companies is through affiéagrograms.
The use of trustmarks and seals provides web traderth the
necessary incentives to comply. “A business sitearged a
Trustmark certifies that it complies with a certaicode of
conduct that provides for ODR and for compliancethwithe

resulting decisions™ If a company displays the Trustmark or

%0 For instance “The Consumer Complaint Board in Daerkmstates that 80 per cent of its
decisions are voluntarily complied with by the Imesises. The remaining decisions are published
in a blacklist of defaulters on the consumer ag&neyebsite. This strategy of ‘naming and
shaming’ has led to eventual compliance with anitamthl 30 per cent of the remaining
decisions”.SeeCORTES Pablogp. cit, pp. 82, 83.

401 KAUFMANN-KOHLER Gabrielle,op. cit, pp. 453, 454.
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the seal of an ODR provider, it means that the campin case a
dispute arises will agree to resolve the disputeotigh that
provider and consequently will comply with the ootne of the
process. In case the company fails to comply, tH2ROprovider,
in collaboration with the appropriate controllingntety, will

remove the Trustmark.

The Trustmark increases the consumers’ trust in the
company that displays it and reassures them thatcase a
transaction goes awry there will be a secure anldtieely easy
way to resolve the dispute. Therefore, it increagsbde chance
that consumers will choose that company for theiantsaction.
The threat of removing the Trustmark and losing theist
accompanied by it creates the company’s incentivecomply
with the outcome of the ODR process. At Europearvele
Trustmark providers include “Trusted Shops”, “Eukabel”,
“TrustUK” and “WebTraderUK”. In the US the most pojar are
the “Better Business Bureau” (BBB) and “TRUSTe”. drie have
also been attempts for the establishment of an rimaeional
Trustmark scheme such as the “Global Trustmark &tlce”

(GTA).%?

42 CORTES Pablmp. cit, pp. 59- 64.
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iii. Self-enforcement mechanisms based on Financial

control

ODR decisions can be enforced when the ODR provider
has control over the finances. Methods of enforcatneelying
on money include setting up “judgment funds” toveo the
outcome of ODR proceedings, or escrow accountsrapsl by a
secure third party which holds temporarily the findf a
transaction until it is completed or any disputere settled, as

well as charge-back agreements with credit card pames.

Escrow accounts, where a secure third party holtie t
funds until the goods are delivered, “help to solthee problem
of fraudulent sellers®®® Credit card chargebacks are basically
agreements between ODR providers and credit carchpanies.
According to these chargebacks agreements, whenuyeib has
used a credit card to pay for a transaction, thedir company
reserves the authority to charge back the amount tok
transaction to the buyers account depending on dkeision of

the ODR provider.

Chargebacks mechanisms are used not only for online
transaction but also for offline transactions andngrally for

any transaction in which the buyer uses a creditdg¢asuch as

43 RULE Colin,op. cit, p. 102.
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payments in commercial stores and reservations offeh rooms.
Chargebacks mechanisms are widely utilized throughdhe
world and supported by the most reliable creditdca@iompanies,
such as “Visa”, “Master Card” and “American Exprés$* After
the purchase, if a dispute arises the consumer igatiate the
chargeback mechanism. The consumer notifies theditreard
company, which transfers back the money from théeyeto the
buyer’s account until the transaction takes placetloe potential
dispute is resolved. The most common reasons thay head to a
chargeback are the non-delivery of goods or sergjcdhe
delivery of goods or services that do not match thescription
and the processing of charges that do not match aheunt of
the transaction. These chargeback mechanisms amfulsfor
consumers not only because credit cards are thenmaethod
used to transfer money online, but also becauseytl®n’t
require evidence from the consumer and the burdéproof lies
entirely on the seller. Only if the seller succeets provide

substantial proof, the bank makes the payment. Baldy, the

4544n the United States, federal law requires creditd companies to allow chargebacks. To take
advantage of this system, a buyer must notify thealit card company of the disputed charge
within sixty days of receiving notice of the chaffgem the credit card company. In Europe, credit
card companies are not required to provide chaaebervices. Although chargebacks are not as

prevalent in Europe as in the United States, threystll used fairly frequently”See DUCA D.
Louis, RULE Colin, LOEBL Zbynekgp. cit, pp. 72- 75.
“However, the coverage of debit and credit cardgegaconsiderably among different countries.

Commonly, debit card holders have fewer protectitia® credit card holders, but these also vary
depending on the jurisdiction. In the UK, for inste, credit card holders have more protections
than debit card holders, while in Ireland the pettens afforded to consumers are the same. This

disharmony occurs even though the same Europeactigigs are applicable to both Member

States; this is due to the fact that most of thesevices do not depend exclusively on the

regulations, but also on self-regulatory provisiforgee CORTES Pablop. cit, pp. 69, 70.

259



credit card company acts as an arbitrator withooga&ging in an

adversarial hearing process and by favoring theszoner.

A representative example of enforcement based on
financial control is provided by “Paypal.com”. Whea dispute
arises in those cases where the product or serwwes not
delivered, or the description of the product wasgfsificantly
different” to the actual product delivered, “PayPalolds the
money transferred by the buyer until the disputesedtied. After
a complaint is made by the buyer within forty fivays from the
payment, “PayPal” conducts a document-only onlinditration,
examines the documentary evidence provided by thetips and
resolves the dispute. If the dispute is resolvedfavor of the
seller the funds are resealed, but if the disputesettled in favor
of the buyer the funds are transferred back; thiaywPayPal

provides instant and effective enforcemé'fit.

The examination of few of the most commonly usedfse
enforcement mechanisms reveals promising solutioHewever,
one must keep in mind that these self-enforcememiclhanisms
are possible in very limited and specific types afases.
Furthermore, the efficiency of these mechanisms based,
especially in low value disputes, on the unlikeldt that “the

losing party would seek to litigate after a decisibas been self-

485 “However, in circumstances where the seller widtwgs the money from his account before the
buyer makes the claim, Paypal.com will not be resjide for the buyer's lossSee CORTES
Pablo,op. cit, pp. 63, 64.
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executed”?® But, in reality nothing actually prevents the lagi
party to seek redress through the traditional judicroute and
therefore these mechanisms do not technically pdeviinality in

the resolution of the dispute.

4% SCHULTZ Thomas, Online Dispute Resolution: an @iew and Selected Issues. cit, pp.
10-13.
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Part 2

The ODR system

The first part of the thesis analysed dispute regsimn as a
movement and its evolution from traditional ADR @DR. The
second part is a necessary subsequent to the firke first part
demonstrates that as the evolution of disputeshi@ past created
the need for a faster and more efficient way toaleg disputes
and ADR was the answer to that need; today, onceremthe
evolution of disputes makes evident the need foneaw dispute
resolution system that can respond adequately te needs of
recent times and ODR is the answer to that need.sfesed ODR
was a result of the evolution of ADR and the comdtion of
ADR techniques with the modern ICT tools of the d&j era.
Therefore, the first part started from the examioat of ADR,
its definition, the different forms, the reasonsathcreated the
need for ADR as well as the drawbacks that paved wWay for
ODR. The first part continued the evolutionary joey of
dispute resolution to the digital era, where theaobges in the
way humans communicate and interact and the new ldvor
necessities led to the appearance of ODR. ODR iamexed in

depth from its definition and the use of technologio its
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advantages and drawbacks and is more clearly illatstd
through real world examples of ODR providers. Thiasay the
first part provided an extensive analysis of disputsolution in

general and ODR more particularly.

The first part serves to provide an understandinfgtioe
dispute resolution movement necessary for the sdcpart. The
first part by examining the advantages of both ARRd ODR
illustrated the necessary attributes of disputeotasion and by
examining the drawbacks again of both ADR and ODR
identifies the problems that must be overcome. Texamples of
real world attempts by ODR providers allow distinghing
successful from failed attempts and identifying theasons that
led to either success or failure. The first partopides the
lessons learned from the past of dispute resolutibat must
shape the future of it. ODR as a concept has theepoal to be
an effective way to resolve disputes and some of thitiatives
examined in the previous chapter were proof of thBut, there
are also difficulties and pitfalls and the limiteglopularity of
ODR systems is evidence to that. So, the questisnhow can
ODR be improved and truly become an alternative moet of
dispute resolution. By knowing the evolution in theispute
resolution field combined with a detailed examimati of ODR
and with the examples of ODR, one gathers the nsaps

experience to identify what works and what does reotd is
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equipped with all the essential information to drawnclusions
about the necessary characteristics successful QDist have
and consequently make the corresponding suggestabsut the

future of dispute resolution.

The second part takes advantage of those lessons
illustrate the appropriate layout of the ODR systdroth as a
process and as a structure as well as the necesstapys that
must be taken so that ODR fulfils all its promisimptential.
The second part learns from the lessons of the ADMBvement
and the ODR movement up to today, and applies t#tradwledge
to demonstrate the necessary future steps for atinogd ODR
system. The second part outlines the parametersafavorkable
model of fair and effective online dispute resoluti drawing on
the conclusions from the first part of the thesTshe second part
identifies all the necessary requirements so th&ROprovides
the unique advantages and overcomes the potentrawbdacks
that are described in the first part. The secondtmeemonstrates
how future ODR should exemplify from the previousat world
attempts demonstrated in the first part. In shdhe second part
describes how ODR should work based on the experéemmn
dispute resolution provided by the first part. Tlsecond part
designates how ODR should work in order to fulfitsi full
potential as a complete, fair and effective way tesolve

disputes. To that extend, the first half of the sed part relates
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to the process of ODR and the second half relateshte ODR

architecture.

The first half envisions ODR as a process which has
learned from the experience of ADR, that a dispugsolution
system to be complete, it must provide a procesatthakes
advantage of the different strengths of the mainspdite
resolution methods examined in part one. It envissoa three
step process with negotiation as the first step,dméion as the
second and arbitration as the third step. For B2iGpdtes it
envisions an additional pre-emptive step of onlimdspute
prevention?’ The first half takes a closer look to online
arbitration, advocates its necessity as the finedpsof the ODR
process and examines in depth the concerns and coijes
against it. It examines the entire process of orliarbitration
from the arbitration agreement, to the procedure,the outcome
of the process. In particular, it advocates the exeity of online
arbitration as the final step of dispute resolutibecause only
arbitration can provide the essential finality a®lWwas provide
solutions to disputes that do not lend themselvesséompromise.
However, the choice of online arbitration as thaedi step of the
dispute resolution procedure gives rises to certassues and
guestions regarding online arbitration. The firsalh of the

second part answers the questions during the exathem of the

4" Hereafter referred to as ODP.
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key parts of an online arbitration process, i.ee thgreement, the

procedure and the outcome of the process.

The second half of the second part envisions ODRaas
complete system and illustrates all the key factofisr its
structure. It envisions an international ODR systémat will be
comprised of private initiatives backed by governmal support
and supervision and cooperation on an internatiokeadel under
the auspices of a global organization. It envisioasglobal
network with online clearinghouses for every cowntrThe
parties will be able to access the clearinghousecwwhwill direct
them to the appropriate ODR provider depending &e thature
of the dispute, the specifics of each case and bhethod of
resolution. It envisions a network that will acciedODR
providers and ensure the compliance with some murm
regulatory standards as well as the safeguardindumfdamental
principles. It identifies the core principles thamust be
safeguarded to ensure that the ODR system will béhbfair and
effective and illustrates how this translates intwal practice.
More specifically it demonstrates how to address tlelevant
technological considerations as well as how ODR o be
funded. Some of the fundamental principles suchaasessibility
and transparency are inextricably connected to tkehnology
used and the way ODR is funded. Finally, it envissoa network

that will raise awareness about the existence of RO@nd
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increase users’ trust and confidence. In short, skeeond half of
this part provides a complete layout of an ODR ®ystfrom its
funding and its technological structure, to its uégtion and
finally to the extra step of creating awareness ammist

necessary for ODR to fulfil its full potential.

Although ODR examples demonstrate the success oROD
in the resolution of a wide range of disputes, suabl e-
commerce disputes and domain name disputes and itkegpe
fact that the first part of the thesis illustratedat ODR could
serve as a successful, fair and effective way tesolge disputes,
however, today the social impact of ODR remains itied. Many
reasons can be identified for that, such as theklat awareness
about the existence of ODR or about its great poitnfor
success and the lack of a uniform framework for ODRtiatives
that will provide clarity about ODR services, in@ase potential
users’ confidence and provide worldwide standardsatt will
ensure the operation of ODR as a fair and effectisyestem.
Because of the above reasons, potential users mialy be
discouraged from choosing ODR for the resolution tfeir
disputes. The second part of the thesis providelsitsons on all

the above issues.

The model demonstrated in the thesis will be gehearato
include all disputes. However, when necessary, vhaeiations in

certain points will be highlighted. For instancearvations from
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the general model will be addressed in order foe MDR system
to cover the specific demands of B2C disputes. Tehegariations
include extra steps in the ODR process, the useddferent
methods as well as specific requirements that redubm the
dynamic of the parties in B2C disputes i.e. the powmbalance

between the parties.
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Title 1

The ODR process

The first half of the second part relates to the D
process. Particularly, it describes how the ODR ga®s should
work in order to ensure a fair and effective onlinesolution of
disputes. More specifically, the first chapter demstrates the
different steps of the ODR process and envisionsheee step
process comprised of negotiation, mediation and itghion,
while in B2C disputes an additional step is inclddethat of
online dispute prevention. Chapters two and threéate to the
third step of the process, online arbitration. Thdgmonstrate
the necessity of online arbitration as part of tpeocess and
provide solutions and answers to all the proposedaoerns and

objections against online arbitration.
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Chapter 1

The Three step process

The first chapter demonstrates the specifics of @DR
process designed to provide fair and effective aerliresolution
of disputes. Based on the experience of the ADR ement and
the conclusions drawn from the practice of ODR pitbers over
the past years, the thesis identifies the need &omulti-step
dispute resolution process. The focus in this tlseBas been on
the three main methods of dispute resolution, mginl
negotiation, mediation and arbitration. This predace is
justified by the fact that these methods represtgmree different
but all fundamental ways to resolve a dispute. Treggotiations
between the parties themselves, the resolution uggiho the
assistance of a third neutral and the resolutionttod dispute by
a third party decision maker. These three fundamént
approaches to resolve a dispute must be offeredht parties,
ideally as escalating steps of a complete proce$She first
section of the chapter describes the three stepce@se and
demonstrates the reasons of its necessity. The ms@tcgection
relates specifically to B2C disputes and descrilbee additional

step of Online Dispute Prevention. Finally, the rdhisection
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examines the UNCITRAL proposal which also statese th

necessity for a multi-method process.

Section 1: A multi-step process

The examination of ODR methods and specific systems
the previous sections provides some insight abdw future of
ODR. As seen in the first part of the thesis, in769when the
rebirth of traditional ADR started to gain popultyj the vision
for a more efficient and successful dispute resodot as
described by Frank E.A. Sander was the formulatodna multi-
door courthouse. The goal was to tailor disputeolesion by
choosing the appropriate ADR method for each spiecdispute
and take advantage of the variety of methods inay what would
lead to the resolution of every dispute. Influencleyl those ideas
traditional ADR formed into a three step system fdhe
resolution of disputes. The parties usually try tesolve the
dispute initially through negotiation; if that doest work they
enlist the help of a neutral third party to guidéetm to a
mutually acceptable settlement; and if that alsoeslonot work
they resort to a third party neutral for a bindingnd final

resolution of their dispute.
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Although the best place to resolve any dispute ssearly
in the life of the dispute as possible, because tbeger a
dispute goes on, the more issues that need to ®lved in
order for the parties to feel the matter has beealtd with and in
general the harder it is to resolve the disputewbhwver, most
dispute resolution systems are designed like looks canal, in
which a matter advances to a more formal procesky after a
simpler process was unsuccessful in helping to hesothat
dispute and this way the system allows both for aster
resolution when it is possible, but has also funtlogtions when

the earlier steps are not able to generate a resou*®

Today, the same principles can be modified and agplto
the field of ODR. It is difficult to compare the fderent methods
of ODR and come to a definite decision about whetbhe not one
of them is preferable or “better” than the othefishis is mainly
because the most suitable ODR method depends ontype of
case for resolution as well as the specific circhiances of each
case. For example, it is well known that for famidysputes the
advantages of mediation are better suited for thresolution. On

the contrary, for e-commerce disputes the prefeeamlethod may

%8 «kor example, if an employee in a corporation &gibning to feel that her workplace is
uncomfortable, it does not make sense for that eyegl immediately to jump into formal labor
arbitration. Initially the employee may discuss #iteiation with her supervisor and ask for certain
changes to be made in the working environmentdf strategy is not successful in resolving the
matter, she may contact the human resources degartrS8hould internal mechanisms prove
inadequate for resolving the concerns of the engdpyhe employee might ask that an outside
mediator be brought in to attempt to resolve thaasion. If that is not successful, the matter may
escalate to arbitration and/or a court proceedisgé RULE Colingp. cit, pp. 290, 291.
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vary; for example for purely monetary disputes thB#iciency,
ease and fast pace of blind bidding negotiation mayseveral
occasions prove to be most suitable. In order toweh&fficient
and successful ODR more than one method must beriperated.
Multi-method dispute resolution processes must hbmeothe
norm in ODR. Only this way may parties take advagdaof the
full potential that the different fundamental metds provide for
the resolution of a dispute. The necessity of a tnaiethod
dispute resolution became also evident by the stgad alliance
between the “American Arbitration Association” (AAAand
“Cybersettle”, which allows parties to use the duse resolution
services of both companies and ensure that no oaéksvaway
without a resolution. Parties will attempt to settlthrough
“Cybersettle” and through online negotiation andaifsettlement
IS not possible they will use AAA’s dispute resoilam processes,

including conciliation, mediation and arbitratidf.

In analogy with the multi-door courthouse, this she
suggests a multi-door ODR where clearinghouses wddirect
users to the appropriate provider and procedured anprocess
which will be comprised by three steps. The firsés must be an
attempt from the disputants to resolve the disputeough
negotiations without a third neutral party, but Wwitthe

involvement of the “fourth” party. So the first gtewill include

WANG Fangfei Fayegp. cit, p. 75.
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assisted negotiation or Dblind-bidding negotiation hem

appropriate for the dispute. The success of autadagrocesses
for consumer disputes depends on the nature of dispute, the
accuracy of the information provided, and the caipiayp of the

software or fourth party in assessing the disputl®wever, the
limit of these platforms is that they deal only Witepetitive and
simple disputes. But as a first step it will sigrti&ntly reduce

the number of cases going to third party neutrad fesolution.

The second step will include the attempt to setligh the
help of a third party neutral; the prevailing methat this step
will be online mediation. It can lead to a fast "detment with
relatively little cost and at the same time keepe tkelationship
between the parties intact. Non-binding forms ofsplute
resolution can terminate a dispute without the néeda binding
decision. As seen in the first part of the thesisom the
examples of Square Trade, eBay and PayPal, bothistes
negotiation and online mediation can be very sucéek for

certain kind of disputes.

The existence of consensual non-binding methodsthst
first steps before adjudication can serve as impottmethod to
filter out certain disputes where a compromise denfound and
settlement can be reaché®.Mediation provided in conjunction

with adjudication and attempted before adjudicatialows for

49 EU study on the Legal analysis of a Single Mafethe Information Societyop. cit, p. 10.
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the resolution of disputes and removes disputesant earlier
stage without the need for adjudication. Howevehmg tfact that
these methods are followed by an effective adjudiicea method
as a next step allows them to be more efficienttlas parties are
more incentivized to utilize these consensual nanedbng
methods, early on in the dispute, in order to reeugotential
formality, costs and time consumption. Furthermomescess to
adjudication guards against unfairness in negotati and
mediation, since lack of available or accessiblgualdcation may
lead to unfair settlements with parties pressurizedaccepting
compromises that do not reflect their interests reghts and
entitlements** However, “such an approach should not consider
consensual ODR just as a first step before adjudoos but as
an invaluable tool for the resolution of disputesat is offered
in conjunction to adjudication*”? The evolution of dispute
resolution and the success of consensual non-bigdrethods in
traditional ADR suggest that it is likely non-binmdg methods of
dispute resolution will continue to be equally impant in ODR,
since they do not suffer from the inefficiencies tfaditional

justice, classical arbitration included®

41 HORNLE Julia,op. cit, pp. 57, 58.

472 CORTES Pablogp. cit, p. 20.

473 «p reflection of what the French legal philosophédireille Delmas-Marty calls ‘veritable
triomphe du mou, du flou, du doux’ (blandly, ‘threi¢ victory of soft law’)”. See KAUFMANN-
KOHLER Gabrielle, Online Dispute Resolution andSignificance for International Commercial
Arbitration, Global Reflections on International Law, Commercel Dispute Resolutior005,
pp. 19, 20.
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The third step of the process will be online arhition.
Online negotiation and online mediation were extieesy
examined in the first part of the thesis so therdlwe no need
for further analysis. This part of the thesis wilbwever examine
in detail the last step of the process i.e. onliasbitration. As
arbitration in traditional ADR, also online arbitian in ODR
has several advantages that make it a unique anplaraileled
method. These special characteristics differentiatnline
arbitration from litigation, traditional ADR and pecially its
counterpart traditional arbitration, but also fromther ODR
methods. Unfortunately, most ODR initiatives as Wweals the
scholarship on ODR has focused more on non-bindi@®R
options or automated processes such as blind bigdin
negotiation?* “Arbitration is probably the least popular ODR
method for the resolution of consumer disputes, exsplly at an
international level”™ This thesis aims to remedy this injustice
and illustrate that the unique advantages of onliamitration

can provide an invaluable solution for the onlinesolution of

47 “ODR scholarship is fairly limited. Most commerdet mainly have discussed use of the
Internet for filing, scheduling, and managing ADRgesses, or for numbers-focused processes
such as Cybersettle’s ‘double blind-bidding’ thatheers parties’ confidential settlement offers and
demands and determines if and what settlementahép should mutually accept. Furthermore,
articles and reports have provided more facialudision of ODR'’s inevitability with the rise of e-
communities and the Internet-savvy generation, avehfocused on jurisdiction or technical
aspects of encryption and Internet security. This feft binding online arbitration largely
overlooked”.SCHMITZ J. Amy,op. cit, pp. 6, 7.

4> CORTES Pablop. cit, pp. 68, 69.
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disputes*”® The previous part illustrated the limitations ofurt

procedures, traditional ADR and consensual ODR moéth
These limitations demonstrated a need for bindinglime-
arbitration mechanisms to solve Internet dispute®nline
arbitration provides access to justice because itdems the
access to binding dispute resolution and captureshale range

of Internet disputes that cannot be solved by anlyeo means'””

As stated some specific mentions during this parill w
address issues related to B2C disputes. In B2C ulisp the tree
step process is complemented by an additional pngtéve step.
Online dispute prevention is a concept often corsetl as a part
of ODR. Although, technically ODP aims to the avaitce of
dispute and not their resolution, it is nonethelesms important

ally for successful ODR.

Section 2: Online Dispute Prevention

Whether Online Dispute Prevention should be consedea

part or a complement to ODR is a matter of opinid@esides, as

478 Currently, adjudicatory online dispute resolutjpmcesses are rare among ODR alternatives,
with one study indicating that such arbitratioreliprocesses handled only 1% of cases settled
online. This is despite the rise in Internet tratisas. See SCHMITZ J. Amgp. cit, p. 18.

4" HORNLE Julia,op. cit, pp. 220, 225.
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will be demonstrated, some of the same enforcemmeathanisms
examined in the first part of the thesis have a Id@@anction
before the dispute arises and at its end, whichr®lthe clear
borders between ODR and ODP. This thesis consid2b as a
separate preemptive step before ODR. However, whatomes
clearer day by day in dispute resolution is that ®DOvith its
dispute avoidance mechanisms can definitely becoanesolid
foundation for an efficient dispute resolution sget. ODP refers
to the use of ICT for the employment of mechanisthat aim to
deal with potential disputes at an early stage anther prevent
them from happening or resolve the issues beforgureng the
parties to turn to an external ODR provider andudly engaged

dispute resolution procedur¥®

ODP is essential, especially in B2C and C2C transats,
where the high volume of potential disputes demabdsinesses
and users to attempt all the more conflict preventi This
reduces the number of conflicts that escalate tepdtes and
subsequently allows ODR to be more efficient buts@almore
valuable to the parties as ODR will deal with theartd cases

where there are concerns of impartiality, compleast in cases

478 «Colin Rule, Director of eBay's ODR services, umtitedly the person with the best
understanding of the workings and finalities of QDentions for instance that when he arrived at
eBay, almost no one used the word ‘dispute’ anchdesuch as ‘report [and] complaint’ were the
normal language. He then goes on to describe oteeofmain strengths of ODR at eBay as the
possibility to handle complaints so early on thak ‘were able to resolve the issue before it
became a dispute”See SCHULTZ Thomas, Online Dispute Resolution: an Oiev and
Selected Issuesp. cit, p. 16.
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and lack of trust. For instance, in a B2C transantithe use of
an external ODR provider will be employed only Hd buyer and
the merchant are not able to resolve the disputterimally. This
way ODP reduces the need for external resolutiomcgdures
and saves businesses and consumers’ time and momey2C
transactions, EBay is again a prime exampiEBay’s in-house
ODR process has resolved hundreds of millions diggu while

Square Trade resolved just over two million in Itge time”.*"®

There are many types of dispute avoidance mechasism
and many of the self-enforcement mechanisms exanhine
previously have also a dual role as ODP mechanisbescause
besides incentivizing parties to comply with demss of ODR
providers, they can also help prevent disputes. Mausms
based on financial control like escrow accounts am@rgebacks
when used early on can identify fraudulent sellensd prevent
potential disputes. Mechanisms based on reputateoe also
ODP mechanisms. In C2C transactions, feedback systdike
the eBay feedback rating system can inform buyeesobehand
about the reliability of the seller based on pogéj negative and
neutral feedback and therefore avoid dealing withraliable
ones. In B2C transactions, Trustmarks can assunmesamers that
Trustmark carriers comply with quality standards afood

practice for privacy, dispute resolution and e-coaerce and

* CORTES Pablopp. cit, pp. 59- 64.
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consequently operate as a way to identify reputablesinesses
Other mechanisms based on reputation are onlinepphoy
assistants which are mechanisms that use softwarerder to
better inform consumers in online marketplaces. A
representative example is the “Howard Shopping Astant”
created by the “European Consumer Centre” (ECC) in
Denmark®® Reputation mechanisms empower users in online
market places and make it more difficult for rogteaders to

operate.

Finally, another popular and effective ODP mechamiss
the use of internal complaint procedures, such astemer
service departments, where the use of ICT can hptpvent
issues before they become disputes and require tlse of
external ODR. These procedures should be employedl a
promoted by businesses before the use of extern®RO A
dispute should only go to external ODR after theteimal
procedures to resolve the matter have been attechpted failed,
the customer service department has been unableesolve the

matter after repeated interactions with the compbait and the

480 «“The consumer only has to type the domain nam@ebusiness and the software will deliver
the following information: when the website wasistgred/updated, the results of an archive.org
search, which shows the images of the website efotiline business during the last few years,
official company register information, the resudfsa Google search excluding the website of the
online business, the adherence of the online bssirie a Trustmark scheme, the existing
trustmarks in the country where the online businedsased, the general limitation period, e.g. a
minimum of two years, the general cancellation quérii.e. 14 days, examples of website
comparison in the country of the online business emntact information of the national ECC”.
Ibid., pp. 59- 64.
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business has put a good faith effort and has doHeitacan to

resolve the mattef®

Section 3: The UNCITRAL proposal

At this point the examination of the UNCITRAL indtive
would be beneficial since it can operate as an epl@mor a
source of inspiration in several issues. The “Udit&ations
Commission on International Trade Law” (UNCITRAL)which
was established by the “United Nations General Asbk” by
resolution 2205 (XXI) of 17 December 1966, is theghl body of
the UN which aims “to further the progressive hammoation
and modernization of the law of international trade preparing
and promoting the use and adoption of legislativedanon-
legislative instruments in a number of key areascoimmercial

law. One of these areas includes dispute resolutitth

To specific areas of research and development, UNTAL
has projects, programs and agendas as well as eseapecific

working groups. UNCITRAL created Working Group Ilto

81 RULE Colin,op. cit, pp. 289, 290.

482 A Guide to UNCITRAL. Basic facts about the Unithéitions Commission on International
Trade Law, United Nation, Vienna 2013 available at
http://www.uncitral.org/pdf/english/texts/genera@{®7491-Guide-to-UNCITRAL-e.pdf
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research ODR as a solution to overcome issues edlatto e-
commerce transactions, especially those with crbesder
elements and particularly B2B and B2C transactiohbe project
is fuelled by the realization that “traditional giste
mechanisms, including litigation through the courtwere
inadequate for addressing low-value/high-volumepss-border
e-commerce disputes because they were too costlg &ime-
consuming in relation to the value of the transaati in
controversy and because of complexities in the srbsrder

context regarding jurisdiction and applicable la#?.

The Working Group Il issued draft procedural rules be
used as a model by ODR providers in the resolutioh e-
commerce transactions, especially those with crbesder
elements and particularly B2B and B2C transactioibe goal is
to create an internationally accepted framework fODR that
would give clear solutions to the drawbacks of OD#&nhd
consequently give a push to ODR. The ODR model prgd is a
three step process that consists of a negotiatiaep,s a
conciliation step and an arbitration step. As asfistep, parties
use negotiation for the resolution of their disput®s a second
step, the parties use conciliation and are assisbgda third
neutral in order to reach an agreement and resdhe dispute.

As a third step, the parties use arbitration andhard neutral

“83DUCA D. Louis, RULE Colin, LOEBL Zbynelgp. cit, pp. 17- 28.
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party, perhaps the one involved in the conciliatiaesolves the

dispute by issuing a decision.

UNICTRAL approaches the ODR framework from the
perspective of its previous work on arbitrationn &n attempt to
provide practical avenues of redress for small-valdisputes
where currently none exists, attempts to stay cl&am private
international law questions, such as whether prepdie
arbitration agreements are valid in consumer cootsa and from
using courts as enforcement mechanisms. Insteadaikkes a shift
towards non-binding voluntary ODR and relies more private
self-enforcement mechanisms as a way to incentivpagties to
agree to participate in ODR and comply with a semkent or
decision?®* Unfortunately the proposed model by UNICTRAL
fails to provide answers to several questions andercome
several of the drawbacks of ODR especially concaopnithe
structure of the ODR system and the enforcementdetisions
and in any case it fails to provide the completairf and
effective ODR system. Contrary to that, this thesaser the
following sections provides a complete, fair andfexftive ODR

system and describes its entire architecture.

484 HORNLE Julia,op. cit, pp. 4- 9.
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Chapter 2

Online arbitration as the final step of the

process

The first part of the thesis examined traditional
arbitration. As stated, online arbitration was cte& by the
synergy of traditional arbitration and ICT. In ondéo provide a
better understanding of online arbitration it wassential to
identify the characteristics of traditional arbitran from which
it evolved. As illustrated in the first part of thehesis,
traditional arbitration is an ADR method in whichthird neutral
party resolves the dispute by issuing a final andnding
decision. It is characterized as a quasi-judiciaétimod since it
at the same time a private procedure but also pcesduan award
which can be enforced like a court judgement. It hsghly
preferred in business disputes as it allows for ftdentiality and
fast resolution, both highly revered in the busisegorld. “Cost
savings, shorter resolution times, a more satisbagtprocess,
expert decision makers, privacy and confidentialignd relative
finality made arbitration a wide-ranging surrogaéfie civil trial,

1 485

with arbitration provisions utilized in all kindsfocontracts”.

The wide adoption of the 1958 “New York Conventimm the

48> STIPANOWICHJ. Thomas, op. cit., p. 4.
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Recognition and Enforcement of Foreign Arbitral Amia” has as
a result the enforceability of awards in many s&tend to the
extent that arbitral awards frequently “prove east® enforce

than court decisions from oversea®®.

The first part of the thesis also briefly examinedline
arbitration and provided a definition and a betterderstanding
of online arbitration. Online arbitration is a pr@ss conducted
through the use of ICT tools in which a third nealtrparty
chosen by the parties to a dispute, or nominatedtbg ODR
provider chosen by the parties, renders a decisoonthe case
after having heard the relevant arguments and seéme
appropriate evidence. Online arbitration appearasdaa evolved
form of traditional arbitration and the transplatd the virtual
world had as a result the appearance of differearinfs of online
arbitration. Based on the binding nature of thetaome, the
forms in which online arbitration may appear inckhidonline

binding arbitration and online non-binding arbitian.*®’

According to legal theory nothing inhibits the trgplant of
arbitration into the online environment and todafete are
several ODR providers offering online arbitratid®i. Due to its

unique potential, “online arbitration is a notabae€lvancement in

486 CORTES Pablogp. cit, pp. 68, 69.

“87 BADIEI Farzaneh, Online Arbitration Definition aiii$ Distinctive Features, IRroceedings of
ODR, 2010, p. 93.

488 CORTES Pablmp. cit, pp. 106 107.
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international arbitration and there are no insurmtable
obstacles for online arbitration within the view oiternational
commercial arbitration rules*®® Examples of well-established
online arbitration providers in the past and todeywlude the
“Virtual Magistrate”, “Online Resolution.com” , “Nwa-Forum”,
the “American Arbitration Association” (AAA), the Better
Business Bureau” (BBB), the “National Arbitration oRum”
(NAF), the “World Intellectual Property Organizand (WIPO)
Arbitration and Mediation Centre, the “Judicial Atbation and
Mediation Services” (JAMS) and the “Internationah&mber of
Commerce”. For instance, in the US the AAA "maiiria a
roster of over 9,000 trained neutrals, has a lonigtdry of
working with the federal government and has estabéd
arbitration panels for the Library of Congress, fore US Air
Force, the Department of the Interior, the NationRinance
Center, and the Internal Revenue Servié®Internationally, the
“International Chamber of Commerce” offers to padgi the
ability to take advantage of online arbitration olugh a website

called “Net Case”.

This part of the thesis examines online arbitrationdepth
as an essential part of the ODR process. The fsexttion of this

chapter demonstrates the necessity of online aabiom as an

489 YUKSEL, Armazan Ebru Bozkurt, Online International ArbitratioAnkara Law Review,
Vol.4, No.1, 2007, pp. 92, 93.

49 RODRIGUEZ Miguel RobertoOnline Arbitration (Daniel Erdmann / World-Mediation-
Centre), 2011, pp. 8, 9.
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integral part of the ODR process as well as its ruaus
advantages which make arbitration an ideal methodriesolving
disputes online. Unfortunately, online arbitratiahiffers from
other ODR methods not only because of its unpardade
advantages, but it also faces some additional isstleat spawn
out of its unique nature. There are the generalwdracks that
are common to all ODR methods such as technologiisaslues
and lack of face to face interaction (which, howeyveare
becoming less of a problem due to astonishing texdbgical
advances), but there are also legal issues conmeatainly to
the fact that online arbitration renders binding cddons
(arbitral awards) which are enforceabl®.The enforceability of
outcomes, as well as the reconciliation of onlindiaration with
the existing legal framework raise several legalsuses and
present new criteria and conditions as well as timereased
dependence by laws either national or internation&nline
arbitration is the most powerful method of ODR amés the
greatest potential, but it also raises the mostuess *? These
issues result from the fact that the communicatitakes part
online and there are concerns, such as those nmegatio the
validity and the binding force of online arbitratioagreements

and awards.

491 MANEVY Isabelle,op. cit, p. 34.

#2 SCHULTZ Thomas, Does Online Dispute Resolution N&exernmental Intervention? The
Case for Architectures of Control and Trusgrth Carolina Journal of Law and Technolggol.

6, Is. 1, 2004, p. 75.
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The issues relating to online arbitration are belygplored
in relation to its different phases, i.e. the arlition agreement,
the arbitration process, and the arbitration awaadd more
particularly relate to the conclusion of arbitraticcontracts in
the cyberspace, the procedure of arbitration, theats of
arbitration, the applicable law, the establishmeitawards, and
the enforcement of awards. Sections two and thréecloapter
two as well as the entire chapter three identifgdsh drawbacks
and demonstrate the necessary solutions in order daline
arbitration to fulfil its full potential and becoma fair and
efficient way to resolve disputes online that widvercome all

the drawbacks relating to ODR.

Section 1: Why online arbitration?

The first special characteristic that makes online
arbitration necessary is the fact that contraryottthher methods,
arbitration is an adjudicative method. This meamstt the third
neutral has decision-making authority. Where théert methods
aim to an agreed settlement, arbitration is fundabaély
different as it focuses on each party’s rights aamltitlements.

Although settlement is wusually very useful, withouthe
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possibility to recourse to an adjudicative methodthe end of
the process, some of the most sacred values arearegered,
since settlement represents a step away from {88ettlement is
not justice, instead it simply aims to make the tbesut of a
situation irrespective of each party’s rights andti¢glements,
focusing on moving a case along, regardless of Wwketjustice
has been done or not. On the contrary arbitratienai truth-
seeking process that fulfills the parties’ need forday in court,
in a matter of speaking. More importantly, not alisputes can
be solved through settlement. In some cases “thaeulying
interests of the parties cannot be alignéd”these disputes do
not lend themselves to compromise and it is therefoecessary
to resort to adjudication. Furthermore, processesading to
settlements are voluntary and a party can termintte process
at any stage; again resorting to adjudication, weheéhhe process
cannot be abandoned, is necessary to provide annweeof

redress.

The preference of voluntary methods Ileading to
settlements instead of decisions is not a resulthod superiority
of the former in achieving justice (on the contraryput rather

an easy “way out" of the complexities of arbitranio In

49 «Brutally simplified, an over-development of settient as a means of dispute settlement would
be reminiscent of a family in which the parentsteysmtically negotiate for peace with their
children, instead of facing the more draining tasksparenthood, giving force to the values
forming their educational ideals"See SCHULTZ Thomas, Online Dispute Resolution: an
Overview and Selected Issueg. cit, p. 45.

49 HORNLE Julia,op. cit, pp. 55- 58.
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traditional arbitration these complexities includerocedural
formalities and increased costs; in the online epwniment the
complexities concern mostly the perceived legalftifilties and
business-model difficultie§® Furthermore, from a law and
economics perspective, the absence of an adjudiosgéehod may
hinder the ability to reach a settlement since tefendant may
not be prepared to settle at all, or endanger aafality of
redress and fairness by producing unfair settlerséfftAlso in
cases where power imbalance is significant, such B2C
disputes, an adjudicative process where one parignnot
pressure the other “may be more adequate for cdrngcpossible
abuses of power*¥ For all the above reasons it is clear that in
order for an ODR system to be effective and truhpwpide access
to justice, online arbitration as an adjudicativeopess must be

provided as the final step of the ODR procedure.

495410 2003, the co-founder, President and CEO ofs8eirade, which a few years ago was by far
the most successful ODR provider, mentioned thahermrbitration would in principle have been
the first choice, but that because of the legal merities of arbitration, they decided to
‘downgrade’ the services to online assisted negotiaand online mediation”’SCHULTZ
Thomas, The Roles of Dispute Settlement and QipReit, pp. 8- 15.

4% «By way of illustration, if each party bears itao costs, the claimant’s desire to settle could be
expressed asS® — CC ('S’ standing for settlement, A being thguaticated decision and CC the
claimant’s costs). The defendant’s desire to setil@dd be expressed as&+CD (CD standing
for the costs of the defendant). Therefore, ifdla@mant’s costs are very high, the claimant wal b
prepared to settle low. If the defendant’s costs\aary high, the claimant can obtain a settlement
substantially exceeding the adjudicated decisiawelser, in a court system, where the loser pays
the winner’s cost, assuming that it is clear the ¢tlaimant will win, the respective settlement
desires would be>8A (claimant) and 8 A+CC+CD (defendant). Hence, if the costs of either
party are very high, the claimant could obtain #lement vastly exceeding the adjudicated
decision”. See HORNLE Juliap. cit, pp. 52, 53.

49" CORTES Pablmp. cit, p. 105.
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A. Online arbitration versus |litigation and traditioda

arbitration

Most of the advantages that differentiate onlindiaration
from litigation and traditional ADR can be found as
characteristics of ODR methods in general and were
demonstrated in depth at the relevant section abdbae
advantages of ODR. In short, these include convene time,
cost, travel and even paper savings. However, omlambitration
specifically has some additional features that umidhe its
importance. Litigation and traditional arbitraticare adversarial
procedures that can very often create power imbaésn make
parties defensive, induce stress and increase thestfation
making the resolution of the dispute so much harder
Furthermore, the formality of these procedures cemhspparties
to pay large amounts of money for legal represeimtatand often
the costs may rise even higher because of the foitnes and
delays related to the proceedings. On the contraonline
arbitration by transferring the procedure to thertual world
reduces the intimidating nature and the formalityf ohe

proceedings and consequently the costs of legakféeas well

498 «“The comfort and freedom from having to go inte@urtroom or other formal hearings also
may allow consumers to forgo or minimize costs @fal representation. Parties often feel
compelled to pay the costs of hiring attorneys whkey face intimidating or unfamiliar
proceedings, but may feel less pressure to emptoynays in online arbitration involving fewer
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as reduces the hostility between the parties sittoe resolution
takes place from the safety and convenience of rthkeome
instead of attending nerve-wrecking formal meetingsut, the
greatest advantage of online arbitration comparedlitigation
and traditional arbitration is the fact that therpjas can resolve
the dispute much faster. Online arbitration can ¢guoe a final
and binding award in a matter of days or hours wihthe need
for the parties to travel, coordinate scheduleswait months for
a court date or a hearing and without the unneces$armalities

that may lead to unwanted delays.

B. Online arbitration versus other ODR methods

Online arbitration as one of the ODR methods enjaib
the advantages of ODR such as convenience, flexipiand time
and cost efficiency. But, among the ODR methods,lioa&
arbitration in particular displays some unique caateristics
that differentiate it from the other methods. Thaldaional
advantages of online arbitration contrary to othe€®DR

mechanisms relate to the decision-making authowltythe third

procedural formalities and no F2F dealings. Onlarbitration processes also may be more
automated, again easing need for counsel’s dirgctBeeSCHMITZ J. Amy, op. cit., pp. 26, 27
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neutral, to the binding nature of the result andth@ reliance of
the procedure on documentary evidence. The factt thiae
dispute is resolved by a third party has a resulke tfaster
resolution of the dispute since the parties do rh@ve spent
countless hours exchanging proposals and countesp@sals
attempting to reach a mutually acceptable solutiashich might
even never come at the end of the procedure. Cogtta online
negotiation and mediation, in online arbitrationrpas can rest
assured that their dispute will be resolved by ardhparty who
will decide based on the merits of their claims.n&ily, online
arbitration seems to be more suited for the onliervironment
than the voluntary and non-binding ODR methods, dexe of its

increased reliance on documentary evidence.

Online arbitration is most suitable for asynchromsou
communication because it mainly involves partiexXchange of
information, documents, exhibits, and other evidencOnline
arbitration does not require the same degree otinattion, and
F2F contact, as nonbinding dispute resolution maeithosince
asynchronous communications in online arbitrationloas
parties to post and carefully review briefs, affides, documents
and other evidentiary submissions on their own shhes?®® One

of the most used arguments against ODR in genesahe lack of

face to face to interaction and consequently theklaf body

499 SCHMITZ J. Amy,op. cit, p. 25.
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language and nonverbal cues. First of all, the atbeanent of
ICT tools today allows for teleconferencing thougdeveral
software programs in an easy and affordable wayt Bagardless
of that, face to face interaction is especially iorpant to
consensual and non-binding methods, such as negotiaand
mediation, where face to face interaction can helpeate a
climate of cooperation and lead to the consensualtlement
essential for the dispute resolution. On the conyrain online
arbitration the resolution of the dispute is notsked on a
consensual settlement with which the parties wilbmply
voluntarily, but on the decision of the third partys a result of
the parties’ presentations of their claims and rast a result of
their cooperation. Online arbitration usually “is much less
complex communications process than on-line meaiatiand the
technology and software required for on-line arhition will, as
a result, tend to be less complicate®®. Arbitration is more
suitable for the online environment than consensuaéthods
since usually communication is less intense; pralags are
mostly written and to use arbitration for disputesplution there
Is seldom a need for more than e-mail and secure

communications™

Furthermore, the binding nature of online arbitiati

(binding online arbitration) provides finality irhe resolution of

%0 KATCH Ethan & RIFKIN Janetpp. cit, p. 138.
1 CORTES Pablogp. cit, pp. 106, 107.
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the dispute. Online arbitration provides an end ttee dispute
without the need to resort later on to other ODRthods or
costly and time consuming appeal processes. Thigdpecially
important in e-commerce disputes where the usuadhy value of
the dispute commands a final and financially proponal
resolution without the likelihood of dragging on ehdispute>®
In international arbitration, dealing with cross+4fd@r disputes,
the arbitral award often may prove easier to enbotbhan court
judgments, at least in the countries that have sdyrthe 1958
“United Nations Convention on the Recognition andf&rcement

of Foreign Arbitral Awards”, also known as the “Nework

Convention™.

However, being singed over fifty years ago, the Ne
York Convention” has become outdated and createsiceons
about whether it can support and facilitate onliabitration and
the enforcement of awards. Since online arbitratedil operates
under rules designed for traditional arbitrationn iorder to
overcome the aforementioned difficulties, the NeworX
Convention, at the very least, “would need to beteinpreted
broadly”.>® However, “although an extensive interpretation of

its provisions can be of some help, ideally, its deonization

%2 RODRIGUEZ Miguel Robertagp. cit, pp. 9, 10.
*% YUKSEL, Armagan Ebru Bozkurtop. cit, pp. 85-87.
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and amendment is necessary in order to keep tracth whe

developments of modern society®

Section 2: The online arbitration agreement

Whenever there is a dispute, the first step in arde
resolve it through arbitration is for the parties tonclude an
arbitration agreement. This agreement can be formether
before the dispute arises (pre-dispute agreementwhich case
the parties agree that any future disputes arisou of their
transaction will be resolved through arbitrationr @ can be
formed after the dispute arises for its specificsotution (post-
dispute agreement). The agreement can be a sepaatgact or
it can be a clause in an already existing contradore
specifically there are several forms in which an lioe
arbitration agreement can be concluded. The parti@s agree to
online arbitration by e-mail or by referring to ath@r document

containing an arbitration clause.

In the case of B2C disputes one of the most commays

to form an arbitration agreement is through whatddyg is known

4 HERBOCZKOVA Jana, Certain Aspects of Online Arhiion, Journal of American
Arbitration, vol. 1, No. 1, 2001, p. 11.
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as “browse-wrap” or “click-wrap” agreements, accord to
which a consumer agrees to arbitrate disputes agisout of the
transaction with the seller by accepting the *“termsnd
conditions” form that will appear on his computecrseen during
the transaction, in which there is an arbitrationawse.
Although, based on the party autonomy principle fharties can
freely determine the contents of the arbitrationregment, the
applicable procedural law as well as the compogitiof the
arbitral tribunal; however, because of the high wwmle of e-
commerce disputes today it is very common for ODRovaders
and businesses to use model arbitration agreemenhere are
several national laws relating to arbitration agmesnts, but in
the international level the most relevant instrurmenare the
“New York Convention” of June 10, 1958nd the “UNCITRAL
Model Law” of 1985 which provide standards for atfation
agreements by regulating the relevant issues. Thennproblems
faced relating to online arbitration agreements cem their

validity and enforceability.
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A. Validity of arbitration agreements and the written

requirement

The first issue regarding the validity of the onéin
arbitration agreement relates to the requirement aofwritten
form. Agreements for online arbitration are alsoptgally
concluded online. Since an agreement in order tovhbBd has to
be in writing, the obvious issue that arises in ioml arbitration
is whether or not an online agreement concluded rovhe
internet using ICT tools instead of the traditionaleans of
writing can fulfill this requirement of a writtenofm? The “New
York Convention” provides for the requirement of agreement
in writing in the first paragraph of Article 3% And in the
second paragraph of the same article specifies“dgreement in

writing” requirement>®®

The main problem with the writing requirement in eth
“New York Convention” is that its description doesot

expressly include online means of concluding theresgnent,

% «“Each Contracting State shall recognize an agreerite writing under which the parties

undertake to submit to arbitration all or any difieces which have arisen or which may arise
between them in respect of a defined legal relatignn whether contractual or not, concerning a
subject matter capable of settlement by arbitrati&ee The United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral Ad& of June 10 1958 Article Il available at
http://www.newyorkconvention.org/texts

% «The term ‘agreement in writing’ shall include arbitral clause in a contract or an arbitration
agreement, signed by the parties or contained iexahange of letters or telegram8ee The
New  York Convention of June 10 1958  Article Il  deahie at
http://www.newyorkconvention.org/texts
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which is only natural since at the time it was farkated in
1958, the modern means of communicating such asitlernet
and all the cotemporary ICT tools did not yet exigtherefore,
the “New York Convention” does not and could notcinde the
use of online communication as a way to concludeaabitration
agreement? Contrary to the “New York Convention”, the
“UNCITRAL Model Law on International Commercial
Arbitration” of 1985 adopts a more broad descriptiof the term
“agreement in writing” which includes all means of
telecommunicatior®® and “uses the concept of ‘data messages’,
which include electronic data interchange (EDI)]etg@ram, telex
and telecopy, and all of which satisfy the requimem of ‘in
writing’, if the information contained therein iscaessible so as

to be usable for subsequent referenc®&”.

One way to surpass this issue is to use the eledtro
means to conclude the online arbitration agreemamnd to refer
to another tangible document which will include tlagreement

in traditional writing. However, this solution dezases to some

" HERBOCZKOVA Jana, op. cit., pp. 5, 6.

% The arbitration agreement shall be in writing. #greement is in writing if it is contained in a
document signed by the parties or in an exchandettfts, telex, telegrams or other means of
telecommunication which provide a record of theeagnent, or in an exchange of statements of
claim and defense in which the existence of aneageat is alleged by one party and not denied
by another. The reference in a contract to a dootimentaining an arbitration clause constitutes
an arbitration agreement provided that the contiaéh writing and the reference is such as to
make that clause part of the contract. See the URBL Model Law on International
Commercial Arbitration of 1985 article 7 available at
http://www.uncitral.org/pdf/english/texts/arbitrati/ml-arb/06-54671 Ebook.pdf

9 HERBOCZKOVA Janagp. cit, pp. 5, 6.
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point the advantages of concluding the arbitratiemtirely
online. On the other hand it has been argued thHedré¢ is no
such need, because concluding the arbitration agesg by
using ICT tools like e-mails or by clicking the agg button on
click-wrap agreements is considered as transferrimgprmation
by letter or telegram. This solution that is mostominently
accepted today, reconciles the “New York Conventiawith the
“UNCITRAL Model Jlaw on International Commercial
Arbitration”, by accepting a more liberal interpedton of the
text of the former in light of the latter. More s@i¢ically, it is
considered that since the New York Convention isvery old
document, “drafted at a time when writing necesgameant ink
on paper and not bytes on a hard disk”jt must be interpreted
according to the modern technological developmentdie
internet and ICT tools can be analogized to the tnemed fax
and telegram so that the convention will not incéudnly the

[imited cited methods.

The same conclusion can be supported by EU “Direeton
Electronic commerce”, which ensures that contraatan be

concluded by electronic mean¥,as well as by several national

> KAUFMANN-KOHLER Gabrielle, Online Dispute Resolutioand its Significance for
International Commercial ArbitratiorGlobal Reflections on International Law, Commercel a
Dispute Resolutior005, pp. 444, 445.

> «This definition covers any service normally progitifor remuneration, at a distance, by means
of electronic equipment for the processing (inahgddigital compression) and storage of data, and
at the individual request of a recipient of a seeVi See 2000/31/EC Directive of the European
Parliament and of the Council of 8 June 2000 onageregal aspects of information society
services, in particular electronic commerce, in theéernal Market (‘Directive on electronic
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laws. For instance, in the United Kingdom the UK rfAtration
Act” of 1996 accepts as writing form anything beingcorded by
any means*? Also the “European Convention on International
Commercial Arbitration” considers as an agreementwriting,
one concluded through letters, telegrams, or inoamunication

by tele-printer>*®

In the United States of America the requirement far
written form according to the “Federal Arbitratiokct” of 1925
Is interpreted in a more liberal way so that it indes electronic
agreements’ The same interpretation is supported by other
instruments with similar or identical wording, suds the US
“Uniform Computer Information Transactions Act” (UTA), the

US “Uniform Electronic Transactions Act” (UETA), ¢&h

commerce'), Article 17 available at  http://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:32000L0031&from=EN

*12 “Agreements to be in writingThe provisions of this Part apply only where thbitsation
agreement is in writing, and any other agreemetwédnen the parties as to any matter is effective
for the purposes of this Part only if in writinBhe expressions “agreement”, “agree” and “agreed”
shall be construed accordinglyThere is an agreement in writing if the agreemeninade in
writing (whether or not it is signed by the par}jei$ the agreement is made by exchange of
communications in writing, or if the agreement i@denced in writing.Where parties agree
otherwise than in writing by reference to termsakhare in writing, they make an agreement in
writing. An agreement is evidenced in writing if an agreetmeade otherwise than in writing is
recorded by one of the parties, or by a third paviith the authority of the parties to the
agreementAn exchange of written submissions in arbitral egdl proceedings in which the
existence of an agreement otherwise than in wrignglleged by one party against another party
and not denied by the other party in his respoonsstiutes as between those parties an agreement
in writing to the effect alleged. References instRart to anything being written or in writing
include its being recorded by any means”. Bé&eArbitration Act of 1996 section 5 available at
http://www.legislation.gov.uk/ukpga/1996/23/secti®n

*13 European Convention on International Commercidbithation, article |, 1961, available at
http://www.jus.uio.no/Im/europe.international.conmgial.arbitration.convention.geneva.1961/ 1.

html
514

Federal Arbitration Act of 1925, available at
https://www.ilr.cornell.edu/alliance/resources/Léfgaleral _arbitration_act.html
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“UNIDROIT Principles of International Commercial @bracts”,

and the “Brussels | Regulatior®?

Conclusively, it is certainly time to recognize thahe
written requirement in Article Il of the “New YoriConvention”
is fulfilled not only by agreements on paper butsal by
agreements recorded through electronic communiaati@s long
as the information is accessible for further refece?®
Therefore an online arbitration agreement fulfilthe written
requirement and is considered a valid agreementchhecally,
the argument is that since Article Il (2) of the &N York
Convention” interpreted broadly considers that ov@iarbitration
agreements, concluded through means of telecomnatioo,
such as the use of telegrams, fulfill the writtemquirement and
since the use of e-mails can be equated to the afseelegrams,
therefore also online arbitration agreements codeld via e-
mail are valid. The argument follows the same logocsay that
online arbitration agreements, concluded by accegtihe “terms
and conditions” form and the included arbitratiohagse, also

fulfil the written requirement, because “there hdsen an

15 KAUFMANN-KOHLER Gabrielle,Ibid., pp. 444, 445.

*1%«The electronic document must include the identitghe parties, the agreement itself (i.e. the
offer and the acceptance), and the content of dheement (i.e. the specific terms and the general
conditions). This information must be stored in anmer that allows its accessibility for further
evidence and its admissibility as evidence. In otinerds, this information must be stored using a
technology which permits long-lasting compatibilignd which excludes any serious risk of
manipulation of the stored data”. SCHULTZ Thomasli@ Dispute Resolution: an Overview
and

Selected Issuesp. cit, p. 9.
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exchange of information entirely analogous to thecleange that

takes place when e-mails or faxes are exchangéd”.

B. Expressing consent in electronic arbitration contta

Another important issue relating to the online drhtion
agreement is that of consent given by the partikeattconclude
the agreement. The main problem lays on whethernot the
parties to an online arbitration agreement can esgr their
consent for resolving their dispute through arbttoan by using
ICT tools, for example via e-mail or by agreeing @o“terms and
conditions” form on an internet webpage. The firgbjection
relates to the security and the concern is thatstheneans are
not secure enough to rely on them for the expre$sc@nsent.
However, as already made evident these technoldgtomcerns
about security are becoming less and less of a [Embbecause
of the advancements of technology, cryptography amdyeneral

internet security mechanisms.

One of the best ways for the parties to expressirthe

consent and also a prerequisite for an arbitrati@agreement,

*17YUKSEL, Armasan Ebru Bozkurtop. cit, pp. 85-87.
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besides the written form, is the use of signaturd@fie “New
York Convention” expressly requires the arbitrati@agreement
to be signed by the parties. This requirement iffifled by the
use of electronic signatures because it is consdethat the use
of an electronic signature, for example in an emadkpresses
that party’s consent and is equated to a traditiogignature by

hand.

Electronic signature (or digital signature) and
authentication is an encryption technology, whichemployed in
electronic commercial transactions to ensure onlibesiness
security®® The equation of an electronic signature with a
traditional one is supported by several legal doeuwts such as
the “UNCITRAL Model Law on Electronic Signatures’dapted
by UNCITRAL on 5 July 2001, which grants minimum
recognition to most authentication technologies,dapromotes
the progressive harmonization and unification of aseres and
policies on e-signature issues. Furthermore, thatéfnational
Chamber of Commerce” (ICC) with several initiativessich as
the “General Usage for International Digitally Engud
Commerce” (GUIDEC), the ICC “e-Terms” of 2004 ankdet ICC
“Guide to Electronic Contracting”, attempt to creat general
framework for the use of digital signatures in intational

commercial transactions. In Europe the opinion isocasupported

*8WANG Fangfei Fayeop. cit, pp. 18 — 23.

304



by the EU “Directive on a Community Framework foteEtronic
signatures®® which promotes the use and legal recognition of
electronic signatures as means of authenticatiod aets out a
framework for the recognition of e-signatures anértification
service requirements for member states. In the HaiStates the
adoption of the “Electronic Signatures in GlobaldamNational
Commerce Act®® (ESIGN Act) consolidates the legal effect and
validity of electronic signatures and promotes cistency and

certainty regarding the use of e-signatures in Ut.

*19“The purpose of this Directive is to facilitatesthise of electronic signatures and to contribute
to their legal recognition. It establishes a lefjamework for electronic signatures and certain
certification-services in order to ensure the prdpactioning of the internal market. It does not
cover aspects related to the conclusion and wvalafitcontracts or other legal obligations where
there are requirements as regards form prescripedtional or Community law nor does it affect
rules and limits, contained in national or Commynétw, governing the use of documents”. See
Directive 1999/93/EC of the European Parliament aihthe Council of 13 December 1999 on a
Community framework for electronic signatumesilable at  http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX339L0093:en:HTML

20 «Notwithstanding any statute, regulation, or othae of law, with respect to any transaction in
or affecting interstate or foreign commerce— (Ejgnature, contract, or other record relating to
such transaction may not be denied legal effedidlityy or enforceability solely because it is in
electronic form; and (2) a contract relating to lsuansaction may not be denied legal effect,
validity, or enforceability solely because an alecic signature or electronic record was used in
its formation”. See the Electronic Signatures imlial and National Commerce Act available at
http://www.gpo.gov/fdsys/pka/PLAW-106publ229/pdf/iRW-106publ229.pdf
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C. Arbitrability and pre-dispute arbitration agreemest

The biggest issue relating to online arbitrationr@agments
concerns the parties’ capacity to conclude thesendki of
agreements. It is an issue of high importance beseacontrary to
other ODR methods, online arbitration is bindingdathere is a
concern that parties may agree to resolve theirpdise through
arbitration over the internet without fully undeastding the
legal effects of their consent and that their leghle process
rights may be infringed. The issue relates to thhbiwwability of

disputes and the enforceability of agreements tbitaate.

The problem concerns more specifically B2C disputés
general, consumer disputes are arbitrable as subpe&tter but
many arbitration laws subject consumer disputes dertain

restrictions.®*

An agreement to arbitrate involves a waiver of
the right to go to court and an obligation to takart in the
arbitration procedure. The parties’ consent mu&t \oluntary
and fully informed. More specifically the problenelates to pre-
dispute agreements, where it is argued that theseom given
before the dispute arises may hinder the consumenstess to

justice. In post-dispute agreements and after apdie has

arisen, the consumer usually will be fully informedf the

21 KAUFMANN-KOHLER Gabrielle, Online Dispute Resolati and its Significance for
International Commercial Arbitratioop. cit, p. 10.
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possible resolution options and the choice of ardiion is
voluntary and fully informed. On the contrary, inrggdispute
agreements it is possible that the consumer has rea@d the
standard terms and conditions (even if there waslaar link
from the ordering webpage) and thus that the consuns not
even aware that there is an arbitration clause he tontract.
Furthermore, even if the consumer is aware of thkxéseence of
an arbitration clause it is likely to be unawareit$ significance
since, at the stage of contract conclusion conswmare unlikely
to give any thought to the issue of later disputés.these cases
it cannot be said that the choice of arbitrationfudly informed.
Consequently, several laws restrict in some way the
enforceability of pre-dispute arbitration clausesgaanst a
consumer, but only very few jurisdictions disallow2C

arbitration agreement aftehe dispute has arise”

This issue becomes even more acute because of timep
imbalances between parties in disputes and “manlpitaation
laws limit the arbitrability of disputes where thgarties have
substantially different bargaining powers, therelsgeking to
protect tenants, employees, or consumers as the kera
parties”> In ODR the restrictions on mandatory pre-dispute
arbitration clauses apply exclusively to consumenbitration

services and not in other civil law areas, suchlasdlord-tenant

22 HORNLE Julia,op. cit, p. 171.
®2 SCHULTZ Thomas, Online Dispute Resolution: an @iew and Selected Issuam. cit, p. 9.
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relations®** The first concern is that the choice is not volant
from the consumer’s side, since arbitration clauses included
in standard form contracts and are offered on akétat or leave

it” basis>?®

The consent of the parties is an essential prergiqeifor
traditional arbitration and their participation ithe procedure
must be based on their own free will. In online #rhtion, the
concern is that the arbitration agreement might bet based on
the consent of the parties, who might be forcedptarticipate.
For instance, “where there is a monopoly of power where
there is a pre-dispute arbitration clause in a Bwess to
Consumers (B2C) agreement, the weaker party haschoose
between entering into an arbitration agreement oorgb
contracting, and due to power imbalance in such esasthe
parties may be considered to have been indirecotlncéd to enter

into an arbitration agreement®®

The second concern is that consumers are in anriafe
position since they are one-shot players contrasybtusinesses
which are repeat players conducting numerous asgtioms each

year and being familiar with the arbitration inatiton and the

24 CORTES Pablogp. cit, pp. 107, 108.
2 HORNLE Julia,op. cit, pp. 171- 173.
2 BADIEI Farzanehpp. cit, pp. 88, 89.
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procedure>’ Also the business is usually the one that chooses
the ODR provider, a fact which can lead to some rmeg of
(unconscious) systemic bias since the provider nragard the

supplier as a repeat customer for refertal.

Because of the above concerns consumer associations
advocate that pre-dispute arbitration agreementsusth not bind
consumers and several laws have imposed certaitricgeon. In
the European Union, according to the European Calunc
“Directive on Unfair Terms in Consumer Contracts’many
Member States may not recognize the compulsory mataf an
online arbitration agreement on the grounds that hilnders
consumers’ rights to go to court. For instance, knance, as
evidenced by cases such as Jaguar cas&re-dispute consumer
arbitration clauses are invalid in domestic mattensut
considered valid in international arbitration, bes French
consumer protection law concerning jurisdiction €Rch Civil
Code, Art. 2061 and French Consumer Code, Art. 132@2))
does not apply to international situation¥®. Also in England

and Wales the 1996 “Arbitration Act” and the 199Urfair

270’ HARA A. Erin, Choice of law for internet transtions: the uneasy case for online consumer
protection,University of Pennsylvania Law Reviewel. 153, 2005, p. 1935.

8 HORNLE Julia,op. cit, pp. 171- 173.

2 «The first instance court stated the clause toillegal, the Court of Appeal reversed that
decision and the Supreme Court admitted the abiitsaof the dispute in the circumstances at
hand (it was a transaction of high value and thesumer was not in a weaker position)”.
CORTES Pablogp. cit, pp. 109, 110.

30 KAUFMANN-KOHLER Gabrielle, Online Dispute Resolati and its Significance for
International Commercial Arbitratioop. cit, p. 13.
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Terms in Consumer Contracts Regulation” allow priesgte
arbitration agreements in consumer disputes onlyewhthe
amount at stake is more than £5000 and if the adiibn clause

IS not unfair according to the regulation.

In the United States the treatment of pre-dispute
arbitration agreements differs. Many US standardme in
electronic contracts often include arbitration cé®s. There is a
distinction between two types of agreements, theothse-wrap”
agreements and the “click-wrap” agreements. Theotbse-wrap”
agreements are included in the standard “terms aadditions”
section of the business’ website and it is conse&tkrthat the
consumer by accepting to use the products or seviaffered by
the business also accepts those terms. On the aontrthe
“click-wrap” agreements require consumers to affamnvely
indicate their acceptance of the terms, by checkimgbox or
clicking a button labeled “I agree”. The enforceldbi of
browse-wrap agreements has been challenged in sédver
occasions with most notable the Specht v. Netscape
Communications Corp.case where the Second Circuit denied
Netscape’s motion to compel arbitration under a vse-wrap
software license agreement, holding that users dftsdape’s

software did not have reasonable notice of the hixe agreement
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containing the agreement to arbitrat®'. As far as the click-
wrap agreements go, although there are concernsarndgg
illusory consent, generally they are held to be amrieable by
courts** when there is an explicit display of agreementrotingh
means such as clicking or checking “l accept” orddree” prior
to the transactiorn®® Examples of cases, in which the validity of
consumer arbitration agreements included in thendead “terms
and conditions” is recognized, include tt8partech CMD, LLC
v. International Automotive Componentase, theBlau v. AT&T
Mobility case and the Vernon v. Qwest Communications Int’l,
Inc. case The “Federal Arbitration Act” (FAA) considers pre-
dispute binding agreements, as “valid, irrevocablend
enforceable”, without distinguishing or mentionirgpecifically
consumer contracts. But even when the FAA does apply,
under most state laws, consumer arbitration agreaegmere also
enforceable. In the United States consumer arbibmatclauses

are legally binding as evident by the relevant céasw.>**

3L KAHN Sherman and KIFERBAUM David, Browse-wrap Araiion? Enforcing Arbitration
Provisions in Online Terms of Serviddew York Dispute Resolution Lawy¥igl. 5, No. 2, Fall
2012, p. 35.

%32 For example, |.Lan systems, Inc. v. Netscout $entievel Corp) on 2 January 2002 and
Lieschke, Jackson & Simon v. Realnetworks Inc.

3 SCHMITZ J. Amy,op. cit, p. 32.

%34 «Several US Supreme Court cases have rejectetbnbak to pre-dispute arbitration clauses in
consumer contracts. “In Hill v. Gateway 2000 aniteation clause was contained in the general
terms of contract on paper used by a computer vewtich were included in a computer box.
The seventh circuit held with reference to ProCCse&idenberg that the consumer was bound by
the terms because he had the opportunity to read #nd reject them by returning the product”.
See MANEVY Isabellepp. cit, p. 39. “InBuckeye Check Cashintnc. v Cardegnathe court
ruled that the arbitration clause of an allegegh#ll and void contract was enforceableAlled-
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Only when the arbitration agreement does not comywiyh
fundamental fairness or is found to be oppressive haghly
unreasonable, it will be recognized as unenforcealbly the
courts, such as in cases where there are concerbeuta
neutrality or about imposing excessive arbitratiteres>® But, in
general for an arbitration clause contained in angstard “terms
and conditions” agreement to be valid, there must & clear
manifestation of the consumer’s consent to the agrent (for
instance by clicking an accept button) and the a&gment must be
clear and visible before the customer reaches theatcept”
button. Overall there is still some legal uncertginabout the
validity of pre-dispute consumer arbitration agresms.
However, it is argued that even according to EU Jaa pre-
dispute consumer arbitration clause clearly refed in the

contract, which mandates all disputes to be resdltkerough an

Bruce Terminix Cos. v Dobsdhe US Supreme Court included consumers withirstiope of the
FAA, stating that ‘[the] Congress, when enactinge[FAA] had the needs of consumers, as well
as others, in mind'. In this case the Supreme Cbettl that Alabama’s statute prohibiting
mandatory pre-dispute arbitration clauses was pmgted by the FAA”.SeeCORTES Pablogp.
cit., pp. 110- 111.

35 “In Comb and Toher v PayP#ie judge found PayPal’s arbitration clause undonsble for
consumers, holding that Santa Clara County in @ali& was not a neutral forumlbid. “The
New York court of appeals was concerned with alainmglause to the one in Hill v. Gateway
2000. The court found that the high cost of theerdmational Chamber of Commerce (ICC)
arbitration made the designation of ICC unconsditgia a consumer context. Nevertheless, it did
not consider that the arbitration clause was invdti held that the dispute settlement should be
conducted by the less expensive American Arbitrafigsociation”. Se&MANEVY lIsabelle,op.
cit., p. 39.
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arbitral procedure which is proven to be fair, ipensive and

easily accessible for consumers would be considerakid.>*

However, in order to avoid the possibility of someurts
and some countries not recognizing pre-dispute comer
arbitration agreements as valid, unilaterally bingiarbitration
agreements can be used, which are binding for titenger party
(i.e. the business), but allow the weaker partye(i.the
consumer) to choose whether to resolve the disptiieough
arbitration or go to court®” This way the agreement ensures the
compliance of the stronger party and provides ascés justice
for the weaker party. If pre-dispute arbitrationaakes are not
binding for the stronger party, it would depriveethveaker party
of access to redress, as the courts are not a eiablaffordable
option for most B2C disputes because of the disenthe costs
and the legal complexities of litigation. The avablility of
online arbitration as a form of redress can only ®ecured by
some form of encouragement or compulsion to takertpm
arbitration>® The different treatment of the parties is justidie
by the difference in the position of the partieshdt weaker

position of the consumer) and the need to redrelsis tpower

%% KAUFMANN-KOHLER Gabrielle, Online Dispute Resolati and its Significance for
International Commercial Arbitratioop. cit, p. 13.

3" SCHULTZ Thomas, Online Dispute Resolution: an @iew and Selected Issuem. cit, p. 9.

38 «f the ‘weaker’ party (such as an individual itage A) has no access to the courts, why would
the ‘stronger’ party (such as a multinational compmvolved in E-commerce established in state
B) agree to arbitration?” HORNLE Juli@ross-border Internet Dispute Resolution, op., git
223.
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imbalance. This way the more powerful businesses laound by
the agreement and the consumer gains access tdacpistwhile
the consumer is free to choose litigation insteddaobitration,
although this scenario is less possible in B2C digs where
litigation most times is not a viable option. Amxample of a
binding submission to arbitration is the ICANN sgst for
disputes over domain name registrations under theifdm
Dispute Resolution Policy (UDRP), which is admingséd by a
number of ODR providers. Furthermore, an example af
unilaterally binding, pre-dispute consumer arbiiat agreement
is “Ford Journey”, an online motor vehicle salessplte
resolution program managed for Ford by the “Chaetkinstitute
of Arbitrators” in London, according to which theclaimant
(customer) has a choice of taking advantage of seevice or
using the courts instead, whereas the respondens ma&

choice” >

3% KAUFMANN-KOHLER Gabrielle, Online Dispute Resolati and its Significance for
International Commercial Arbitratioop. cit, pp. 4, 5.
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Section 3: The Arbitration procedure

When a dispute arises between the parties that have
entered into an online arbitration agreement, ttetnstep is for
the actual procedure of the online arbitration tegbn. The most
common way to initiate the process is for the plaifhto contact
the ODR provider and request the beginning of thalime
arbitration. After the request is registered, thmypider contacts
the other party and requests the relevant documeatd
evidences. The procedure may differ depending o@& phovider;
the way of communication between the parties (thglowe-mail or
web-based arbitration) and the use of ICT toolsr(f@xample
document-only arbitration). The discussions withethrbitrators
and the submission of evidences can be performetdnen The
process takes normally between 4 hours and 30 ddye main
concern about the introduction of technology inteetarbitration
process was until recently that the lack of face face
communication would not allow for the implementaticof the
arbitration process in the online environment. Haosg, today
ICT tools such as email, chat rooms, word-procegsaoftware
and videoconference have greatly advanced and cahyf
facilitate the online arbitration procedure. Espa&lty lately use

of video-conference has become most common in theldf
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allowing parties to hear and see each other ashim teal world

but also witnesses to give their testimonies online

There are two fundamental principles that shape
procedure of online arbitration. The first one isetprinciple of
party autonomy, which allows parties to determinedaorganize
the specifics of the procedure by agreement. Thecosd
principle is the equal treatment of the parties @aaing to
which, “the parties have the right of equal accets the
information, so they must also have the ability have equal
access to the electronic means for conducting thecpdure”>®
Regardless of the specifics of the arbitration pgdare the main
issues that arise from the transportation of thebi@ation
process to the virtual world of cyberspace relate tivo basic

concepts of the arbitration procedure; the seawmdfitration and

the applicable law.

A. The place or seat of arbitration

The place where the arbitration takes place is eadlthe

place or the seat of arbitration. Its determinatiom important

>0 Y(KSEL, Armasan Ebru Bozkurtop. cit, pp. 87, 88.
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because the seat affects other aspects of the rathon. For
example, the seat may determine the nationalitytloé arbitral
award, the determination of which is essential wheaeking the
assistance of national courts, the supervision wfaeds by the
courts of the seat, the recognition and enforcemeinthe award,
the power of national courts to set aside the awaad well as

the applicable law.

The obvious issue that arises in online arbitratienthe
gquestion of, how can one determine the seat of taaltion when
the whole procedure of the online arbitration tak@sace online,
in a virtual world where a physical location cannlo¢ defined?
In online arbitration the procedure does not takkace in a
single location; on the contrary the parties ance tarbitrators
may take part in the procedure from opposite cosnef the
world. The absence of a physical seat may lead batws known
as “floating arbitration” which in turn will leadot a “floating

award” with potentially grave consequences for etsforcement.

However, traditionally the parties according to par
autonomy can choose the seat of arbitration andetdasn “the
seat theory”, which is widely accepted in legal omg and
recognized by the arbitration laws of many counsri@arbitration
proceedings may be concluded in a country differehén the

place of arbitration, without changing the seat afbitration,
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which is the one agreed by the parti¥5.Furthermore, this
opinion is supported by the theory of delocalizatjoaccording
to which the arbitration should be detached frone thlace of

arbitration >

Today, there is a general consensus that onlinateation
iIs a digitalized or virtual event that has no situs. not a seat
definable in traditional terms as a specific physlidocation. In
online arbitration the seat is not defined as thlace of the
procedure or of the place where the provider isuated or the
place where the award was made. It is determinesleldaon legal
criteria and is defined as the place agreed to he steat of
arbitration by the parties or by the arbitrators ome ODR
provider. If the parties have not chosen the sefatabitration,
then the arbitral tribunal or the arbitration instiion determines
the seat of arbitration. According to the “UNCITRAModel
Law” if the parties have not chosen the place obbiaration, then
the arbitral tribunal decides on the place of arhtton, based on

the circumstances of the cas¥.

*1WANG Fangfei Fayeop. cit, p. 89.

*2HERBOCZKOVA Janaop. cit, p. 7.

3 “place of arbitration. The parties are free toeagon the place of arbitration. Failing such
agreement, the place of arbitration shall be ddtexdhby the arbitral tribunal having regard to the
circumstances of the case, including the converieof the parties. Notwithstanding the
provisions of paragraph (1) of this article, thbital tribunal may, unless otherwise agreed by the
parties, meet at any place it considers appropfiateonsultation among its members, for hearing
witnesses, experts or the parties, or for inspectibgoods, other property or documentSte
UNCITRAL Model Law on International Commercial Attation (1985) Article 20 available at
http://www.uncitral.org/pdf/english/texts/arbitrati/ml-arb/06-54671 Ebook.pdf
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Consequently, the seat of arbitration is chosen asd
independent from any physical location making thesance of a
traditional situs irrelevant. This is supported notly by the
“UNCITRAL Model Law”, but also by the ICC arbitradn
rules’* as well as by the national laws of several couasrisuch
as UK® and Franc®® Therefore, it is accepted that the place or
seat of arbitration refers to the place chosen bg parties or the
arbitrators as a connecting factor to determineegstlaspects of
the online arbitration procedure such as the pragadl law, the
jurisdiction of a court to set aside an award ands®pibly the
material law of the procedure, which is related next issue of
the applicable law, since generally, if the partiégave not
chosen the applicable law it will be that of the aseof
arbitration. In short, the arbitral award as weH the arbitration

procedure do not have to be connected with the seéat

44 uplace of the Arbitration: The place of the ardiion shall be fixed by the Court, unless agreed
upon by the parties. The arbitral tribunal mayerlffonsultation with the parties, conduct hearings
and meetings at any location it considers apprtgrianless otherwise agreed by the parties. The
arbitral tribunal may deliberate at any locatiorcansiders appropriate”. See The International
Chamber of  Commerce Rules  of  Arbitration article 18  available  at
http://www.icc.se/skiljedom/rules_arb_english.pdf

5 “The seat of the arbitrationn this Part ‘the seat of the arbitration’ means jiridical seat of
the arbitration designated by the parties to thmtration agreement, dsy any arbitral or other
institution or person vested by the parties withvers in that regard, diy the arbitral tribunal if

so authorized by the parties, determined, in the absence of any such desamdtaving regard

to the parties’ agreement and all the relevantuanstances”. See UK Arbitration Act Section 3
available ahttp://www.legislation.gov.uk/ukpga/1996/23/sect®n

> «“According to the French Cour de cassation thé skarbitration is not a physical concept but
a purely legal concept. According to the French rCdiappel de Paris, ‘no particular form is
imposed for the deliberations of the arbitral triblj in international it is difficult to hold mutile
meetings of a group of people who live in differenuntries’. Consequently, no legal difficulty
should arise if the arbitrators conduct proceedimngr the Internet, provide that when they write
the arbitration award they take the precautiomdfdating the seat of arbitration”. See MANEVY
Isabelle,op. cit, pp. 40- 41.
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arbitration and once the seat of arbitration is séo by the
parties, the arbitrators or the arbitration instian, “all
proceedings and hearings could be held electrodycalnd the
arbitrators need only state the seat of arbitrationthe award

itself, as the parties determined, and sign the mta*’

B. The applicable law

The main issue regarding the applicable law in arlime
arbitration procedure relates to the question ofiahhlaw will
govern the various stages of the arbitration, mwginthe
agreement, the procedural issues and the substanibsues.
Again, this issue is mostly resolved by the prinl@pof party
autonomy which allows the parties to choose thelaggble law.
The parties can agree to circumvent the choice aw Irules of
private international law and choose both the pribeceal and the
substantive law applicable to the arbitration anlle tdispute.
Therefore, by choosing the applicable law, the pastavoid any
jurisdiction and choice of law issues and achieegdl certainty.
The parties may agree on the substantive law andosk either

the national law of a specific state, or internatad rules such as

47 YUKSEL, Armasan Ebru Bozkurtop. cit, pp. 6, 7.

320



lex mercatoria or lex informatica?® The parties may “give the
arbitrator the powers of an ‘amiable compositeutd, apply an

international lex mercatoria®¥®

“Lex mercatoria” is the law of merchants. The natias
connected to ADR and was formed during the middées, when
merchants from all of Europe traded at the annuaird. The
same reasons that made merchants use ADR insteadhef
courts, mainly the confusion created by the existerof several
parallel laws, also motivated the creation of atdist body of
transnational laws, known as “lex mercatoria”, arigted from
customs and usages and based on commonly acceptable
fundamental principles of commerce, allowing legaértainty,
ease of application and a minimum standard of fags. In the
online world the equivalent of “lex mercatoria”, referred to as
“lex informatica” and is defined asthe body of transnational
rules of law and trade usages applicable to crossdbr e-
business transactions, created by and for the pgréints in
cross-border e-business and applied by arbitratéos settle
disputes on the basis of the intention of the pastiand taking
into account the rapid evolution in the state ofetlart of e-

business™® These transnational rules are based on fundamental

8 HERBOCZKOVA Janagp. cit, p. 3.

*9WANG Fangfei Fayepp. cit, p. 50.

> PATRIKIOS Antonis, Resolution of Cross-border E-iness Disputes by Arbitration Tribunals
on the Basis of Transnational Substantive Ruldsa@f and E-business Usages: The Emergence of
the Lex Informatica21® BILETA Conferenge2006, pp. 15, 16.
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principles, internationally accepted laws, onlineaistoms and
usages, standard “terms and conditions”, contramtsclauses as
well as codes of conduct and even user prefereragabtechnical

choices®*

The legitimacy of “lex informatica”s unquestionable and
in the online world, where there are no boundariethe
application of transnational rules seems more reabde than
the application of national laws. The legitimacy danthe
potential of lex informatica is increased by thecfahat it is in
great extent shaped by the same people it govewisy are more
willing to accept it>? Lex informatica has emerged, is widely
accepted and encouraged by policy makers, and “taeher
application of transnational legal standards notlyorto the
merits, but also to the agreement and procedure,uldo
constitute the pinnacle of autonomous and deloaadizor
denationalized arbitration®® Applying lex mercatoria, and
therefore also lex informatica, is in accordancetlwihe “New
York Convention” and the validity and enforceabyibf arbitral
awards, based on transnational rules, is acceptetegal theory,
national courts and the 1992 *“Cairo Resolution” dahe

“International Law Association”, according to whicHawards

! REIDENBERG Joel, Lex Informatica: The Formulatiohloformation Policy Rules through

Technology,Texas Law Reviewol. 76, 1998, p. 555.

>2 MEFFORD Aron, Lex Informatica: Foundations of Law the Internet)ndiana Journal of
Global Studiesvol. 5, 1997, p. 236.

> PATRIKIOS Antonis,op. cit.,pp. 37- 39.

322



based on transnational rules are enforceable ifythhave been
applied by the arbitrators pursuant to agreementhe parties or
when the parties have remained silent regarding alp@licable

law” 554

In case the parties have not chosen the applicabhe the
arbitrator may determine the procedural and substenlaw and
may apply the rules of law, which considers appfiape. This
opinion is supported by the UNCITRAL “Model Law on
International Commercial Arbitration” according twhich, in
case the parties have not chosen a law, the applecdaw shall
be determined by the arbitral tribunXP. Furthermore, this
opinion is supported by the “European Convention on
International Commercial Arbitration” which callsof the law
deemed applicable by the arbitratot$. In conclusion, the
applicable law (which can include transnational es) is
primarily chosen by the parties and in case of alxseof choice
it is determined similar to the seat of arbitratiomy the

arbitrators or the institution.

4 HERBOCZKOVA Janagp. cit, p. 10.

> “Failing such agreement, the arbitral tribunal maubject to the provisions of this Law,
conduct the arbitration in such manner as it carsidppropriate”. “Failing any designation by the
parties, the arbitral tribunal shall apply the ldaetermined by the conflict of laws rules which it
considers applicable”. See UNCITRAL Model Law ortehmational Commercial Arbitration,
Articles19 and 28 available dtttp://www.uncitral.org/pdf/english/texts/arbitrati/ml-arb/06-
54671 Ebook.pdf

> “Failing any indication by the parties as to thelagable law, the arbitrators shall apply the
proper law under the rule of conflict that the &dibrs deem applicable”. See European
Convention on International Commercial ArbitrationArticle VIl available at
https://treaties.un.org/doc/Treaties/1964/01/1964042002-01%20AM/Ch_XXII_02p.pdf
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Chapter 3

The outcome of online arbitration

In traditional ADR, one of the most important elemis
that distinguish arbitration from other methodsthse fact that in
arbitration the third neutral party issues a binglimecision,
which is known as the award of the arbitration aisdeffective
and enforceable by the public authorities in a wayilar to a
decision issued by a national court. However, aated, online
arbitration can appear in different forms. Based the outcome
of the procedure, online arbitration can be bindimpn-binding
or unilaterally binding. Binding online arbitratioms classified
as “true arbitration” since it has the fundamentlements of
arbitration, i.e. the adjudicative role of the amnator and the

issuing of a decision similar to a judgment.

Unilaterally binding arbitration may also be clafed as
“true arbitration” if the award is given “a bindingffect after its
issuance by the party not bound by the outcome ahdhe
procedural standards applicable to arbitration hdeen met™®’
An example of unilaterally binding arbitration isbrdJourney”,

which is a dispute resolution program operated @hdlf of Ford

by the “Chartered Institute of Arbitrators in Londg in which

" BADIEI Farzanehpp. cit, p. 5.
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“the parties are bound by the Arbitrator’'s decisisnbject to
either party’s right of appeal under the ArbitranicAct, 1996,
and also the claimant’s right to reject the award byrpuing the

claim afresh in the courts®®

In the case of non-binding arbitration the ICANN sigm
for the resolution of domain name disputes, undlee tUniform
Dispute Resolution Policy” (UDRP), offered by seaérODR
providers, is the prime example. Under the “Uniforbispute
Resolution Policy”, none of the parties are boundthe outcome
of the procedure and they can recourse to litigatitor the
resolution of their dispute. Non-binding arbitraticas used with
domain names seems to be a preferred method whengusnline
arbitration, because it avoids the legal obstactekting to the
enforceability of the award® However, binding arbitration is
also offered online; “the AAA, for instance, admsters
arbitrations conducted exclusively online under its

Supplementary Rules for Online Arbitrations®

%8 KAUFMANN-KOHLER Gabrielle,op. cit, pp. 4, 5.
9 CORTES Pablogp. cit, pp. 106, 107.
0 K AUFMANN-KOHLER Gabrielle,op. cit, pp. 4, 5.
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Section 1: Non-binding online arbitration

As stated, based on the outcome of the online aalibn
procedure there are two main forms of online araition i.e.
binding and non-binding. At this point this thesesamines non-
binding online arbitration. Non-binding arbitratiosounds like
an oxymoron, since one of the main characteris€sarbitration
is the binding nature of its outcomes, meaning ibsuing of a
binding award. Non-binding arbitration is the artation that
produces a decision which is not binding and consaygly
cannot be enforced The most representative example of non-
binding arbitration is the “Uniform Dispute Resolanh
Procedure” (UDRP), which has proven very successimlthe
resolution of domain name disputes, in a way that fast,
efficient and cost-effective. This example of suss&ul non-

binding arbitration will be examined in the nextcieon.

One of the main reasons for using non-binding oelin
arbitration is that this form of arbitration avoidsany of the
legal obstacles that binding online arbitration éa¢ relating to
the arbitration clause, the arbitrability of disgst which can be
constrained under some national laws and the fofmthe award.

However, as already seen, these obstacles can bercome.

> SCHMITZ J. Amy,op. cit, p. 194.
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Nevertheless, non-binding arbitration avoids prabkeregarding
“the recognition of agreements, the compatibilityf oits
procedures with requirements of due process andrdomognition
of enforcement of its decisions by state authorstié®® Another
reason for choosing non-binding online arbitratiosh based on
the idea that ODR aims not only to resolve dispubag also to
facilitate online commerce. According to this mehtg ODR
systems must primarily be time and cost efficienp, that failed
attempts to resolve the dispute are as least busdere as

possible.

Non-binding arbitration resembles the other non-hig
ODR methods, in the sense that the involvement lbé third
party has no binding effect, but nevertheless cadnsés
negotiation resistance, by allowing them to evakidaheir own
and the other party’'s views and arguments and foam idea
about the possible outcome in court or in traditabrarbitration.
Furthermore, it can be a place to vent providingheasis and
“helping alleviate anguish and aggression througkpre&ssion

and revelation”®

Although non-binding arbitration does not produce a
binding award, however, its outcomes can result anfinal

resolution, either through the unforced compliancand

**2 SCHULTZ Thomas, 'Online Arbitration: Binding or Ndginding?op. cit, p. 7.
** BENNETT C. Steven, Non-binding Arbitration: An latfuction, Dispute Resolution Journal
vol. 61, no. 2, 20086, p. 2.
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acceptance of the outcome or through what was dégdrin the
first part of the thesis as self-enforcement medbkars. The
alternative binding force of the outcome is baseidher on
technical control, on the control of the partiesinfds, or on the
control over their reputation. Trustmarks feedbaskstems,
blacklists, escrow accounts, credit card chargelsaakd specific
technological systems are used as self-enforcenmeathanisms
and “a marketplace with non-binding arbitration endes the
decisions, not through courts but simply in the dégrder of the

marketplace®®

Non-binding arbitration is welcome for low value spiutes
where the attempt of any other adjudicative way lswas binding
arbitration would be impractical. Disputes in whichthe
enforcement of the award alone would require morenmey,
energy and trouble than the value of the disputaspDtes in
which if there is no other effective way to resoltkem rather
than litigation, they will probably remain unres@d. Also,
where self-enforcement mechanisms such as the ude
technological tools would ensure compliance to arywéigh
degree such as the UDRP or where self-enforcemea¢hanisms
such as the exclusion from the marketplace wouldcbesidered
more damaging than a condemnatory award. Howevere t

problem remains and an ODR system that would rehy roon-

*** SCHULTZ Thomas, 'Online Arbitration: Binding or Ndginding?op. cit, p. 8.
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binding arbitration alone would not be able to puze the
necessary finality in the dispute. The need for adhjudicative,
binding and final way to resolve disputes onlinemns and

shows the necessity of online binding arbitration.

Section 2: The UDRP example

This section demonstrates a successful example @f-n
binding arbitration, to serve as an illustration d&dfow non-
binding arbitration can be effective under specific

circumstances.

During the last decade of the millennium the Intetn
became commercial and experienced an impressivevgro This
produced a vast amount of new disputes, such apules over

domain names. Initially most people had never ewexard about

the existence of domain names and less so about the

corresponding disputes. In the offline world bussses can
operate under the same name, provided that thearapon does
not cross paths. For instance, when the businessgsrate in
different countries and cities, or when their opigoa relates to

different sectors. However, this is not true foretlonline world,
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where businesses operate in the same area, in amoorto-all
cyber world and the only way to find them is thrdugheir
domain names, which therefore cannot be shared.s€quoently,
domain names became invaluable for businesses aod €nough
countless disputes over domain names were generatelating
to trademark infringement. Resolution of these disgs through
the traditional judicial route proved ineffectivdgecause these
disputes were usually cross-border, raised complegal issues
and required a vast amount of time and money. Agesault,
developing alternative ways to resolve domain nanhisputes
became necessary> Realizing this necessity, the “Internet
Corporation for Assigned Names and Numbers” adoptic
“Uniform Domain Name Dispute Resolution Policy”, wdh is

operational since the year 2000.

According to the UDRP system, in order to resolve a
domain name dispute, one does not have to recotosletigation
claiming trademark infringement, but instead cansaob/e the
dispute online by contacting one of the several OpFRoviders
accredited by the ICANN and file a complaint. Thgpes of
claims offered for resolution include “an Unsolied Renewal or
Transfer Solicitation, accreditation, an Unauthadz Transfer of
Your Domain Name, a Trademark Infringement, a Uniho

Domain Name Dispute Resolution (UDRP) Decision, aghkstrar

> WANG Fangfei Fayeop. cit, pp. 72, 73.
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Service, Inaccurate Who is Data, Spam or Virusexnteat on a
Website”?*® The UDRP procedure for resolving domain name
disputes includes twelve steps, from the filing thfe complaint
to the potential transfer of the domain name, asdcbncluded

within sixty days®®’

Ten days after the decision is rendered and thepulis

resolved, the registrar of the domain name eithenaels or

*¢ DUCA D. Louis, RULE Colin, LOEBL Zbynelop. cit, p. 4.

*°7 «pt the first step the complainant files both paped electronic copies of the complaint with
the dispute resolution forum and the respondertptper copies can be delivered via posted mail
or other courier service; the electronic copies loartransmitted via electronic mail or facsimile.
Parties are not required to appear at the prowdErum physical location. No inter-person
interaction is required or permitted except in weiqcircumstances. At the second step the
arbitrator acknowledges receipt via email and taoply responses. At the third step the dispute
resolution forum contacts the Internet domain naeggstrar(s) to provide details regarding the
domain name in dispute. At the forth step, aftareindng the requested information from the
Internet domain name registrar(s), the providedcats a complete review of the complaint. If the
complaint is found to be deficient, both the cormmm@at and respondent are notified. The
complainant has then five days to resubmit the damip If the complaint is not corrected and
resubmitted within the permitted time frame, themptaint is deemed withdrawn without
prejudice. At the fifth step, after the compliarisecompleted, the complainant is required to
submit payment for the forum’s fees by check, banksfer or credit card. Formal proceedings
start upon payment. At the sixth step the respandemequired to submit a response to the
complaint within twenty calendar days of the como@mment of the proceedings; if the respondent
fails to submit a response within the allocatecetiperiod, he or she is considered in default, and
the process continues. At the seventh step therfdinen acknowledges receipt of the response or
sends notice of default by respondent to both camaht and respondent. The eighth step is the
panel constitution. If neither the complainant loe respondent, have elected a three-member
panel, the provider shall appoint a single panéiesn its list of experts. The panelist’s fees &re

be paid by complainant. If either the complainanthe respondent elect a three-member panel,
the provider will appoint a three-member panel-avdeing to appoint one from a list of three
names selected by complainant, one from a listhcdet names selected by respondent and the
presiding panelist from a list of five names afsrbmission to the parties and reasonably
balancing the preferences of both parties. Thedé#se panelists are paid by the complainant if it
alone or with the respondent, elect three pandistsby all parties equally if the respondent alone
has elected three. At the ninth step the panel &slits decision to the forum within fourteen days
of its appointment. At the tenth step, within thidsys after receipt of the decision, the forum
notifies the parties, ICANN, and the respectiveeinet domain name registrar(s). At the eleventh
step, if the respondent prevails, no further actiotaken and the process ends; if the complainant
prevails, the registrar(s) is required to trangferdomain name with ten days from the respondent
to the complainant. At the twelfth step the regis(s) implements the final decisioWMANEVY
Isabelle,op. cit, p. 20.
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transfers the domain name. Between the registrad 4GANN
there is a contract, a “Registration Agreement”,caxding to
which the registrars have to enforce the decisioradered by
any of the accredited ODR providet® The UDRP uses
technological tools to enforce the decision dirgctand the
enforcement, or more accurately, the self-enforcetnes based
on the technical control over the domain name reéemgis “The
UDRP is empowered by terms in the contract agreedwhen a
domain name is registered and the decisions areore®fd by

making necessary changes in the domain name regisff

Much of the success of the UDRP is based on itsf-sel
enforcing ability. However, the UDRP is a particul@ase in
which the ICANN can exercise unique technical cartover the
relevant resources. One must keep in mind that fmther
disputes, such as B2C disputes, such effective -salfforcement
mechanisms might not exist, which might make thdognement
of outcomes, produced by non-binding arbitratiorrpolplematic.
The UDRP procedure constitutes an efficient ODR teys with
an evidence based process that makes the executibrthe
decision relatively easy and straight forward. Horee, the ODR
method used by the UDRP is non-binding arbitratiqhor

instance, the dispute resolution professionals @alHed panelists

*® Internet Corporation for Assigned Names and Numberavailable at

https://www.icann.org/resources/pages/udrp-2012®2n?routing_type=path
> KATCH Ethan, Online Dispute Resolution: Some Imations for the Emergence of Law in
Cyberspacegp. cit, p. 6.
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instead of arbitrators), which does not impede fharties from
going to court’® Although, “it is unlikely that the losing party
would seek to litigate after a decision has beenf-eaforced,
especially if the dispute is of low economic valy¥*technically
nothing hampers the parties to a dispute to receuts the

traditional judicial route.

The UDRP success, which depends upon its self-
enforcement mechanism illustrates that non-bindiapitration
can be an effective way to resolve disputes; howeuwdtimately
it may lack the necessary binding force and it detfely lacks
finality since parties can still recourse to cowmhd render the

whole procedure void.

Section 3: Online binding Arbitration

As seen in the first part of the thesis, traditibna
arbitration compared to the other methods of traahtl ADR,
has wunique characteristics that ensure its specpdhce.
Arbitration is the only method that can produce mding and

final award; the award is directly enforceable, rutike the

*’® CORTES Pablogp. cit, pp. 68, 69.
"1 SCHULTZ Thomas, 'Online Arbitration: Binding or Ndinding?op. cit, p. 10.
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judgment of a national court and even easier inssrtborder
disputes, since the New York Convention ensures drditration
awards are enforceable across most borders, andatmard is
also final creating res judicataffect. Therefore, only arbitration
can be considered “a true alternative to litigatias a binding

and enforceable avenue for redresé®.

One of the biggest drawbacks of ODR examined in tinet
part of the thesis relates to the enforceabilitytbe outcome of
the ODR procedure. The voluntary methods of ODR geming
online arbitration in the three step process delsed, mainly
negotiation and mediation, do not produce decisiahat can be
enforced, but instead, they either produce outcontkan are
based on their agreement and voluntary complianoe,they
produce no outcomes when the process is unsuccesSfBut
even when they result in settlements, in order t® énforced,
because settlements are contracts, the winning ypameeds to
bring a contract action in court, obtain a judgmeatd possibly
start enforcement of judgment proceedings. It isvimus that it
is a long road to bring ODR settlement agreementscourt;
while the enforcement in court of mediation and p&gtion
outcomes, requires an ordinary court action, thédoeoement of

an arbitration award can be granted in summary pexings

>2HORNLE Julia,op. cit, p. 59.
>3 KAUFMANN-KOHLER Gabrielle,op. cit, pp. 4, 5.
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without a review of the merits of the awartf. Therefore, the
enforcement of an award is much easier and “espécidor
small and medium enterprises, particularly when ythare far
apart or depend on quick decisions, binding onliasbitration
may present major advantage¥®.Furthermore, as seen earlier,
only online binding arbitration can produce a bindiand final
award, contrary to online non-binding arbitratiothe outcomes
of which can become enforceable but in the end plagties can

always recourse to the court.

In online binding arbitration the arbitral proceedis are
terminated when the arbitrators render a final abdhding
arbitral award. This is what separates arbitratibrom other
consensual means of dispute resolution, becauseeats of
relying on the voluntary compliance of the losingarpy, in
arbitration the resolution produces a third partgcdsion which
is binding and enforceable. In traditional arbiti@at, the
enforceability of arbitral awards is facilitated im great extent
by international instruments and mainly the “New rko
Convention” to the point that enforcing foreign amal awards
can be easier than enforcing foreign court decisio@ontrary to
traditional arbitration, in online arbitration somissues arise

from virtual character of the process relating teetaward.

> WANG Fangfei Fayeop. cit, p. 87.
"> KAUFMANN-KOHLER Gabrielle,op. cit, pp. 19, 20.
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Although in online arbitration parties often voluwarily
comply with the award since they usually want toeperve the
good status of their relationship with the otherrfya however,
the thesis examines the enforceability of the awardabsence of
such a voluntary compliance. In traditional arbitien, the
recognition and enforcement of foreign arbitral ada is mainly
regulated by the “New York Convention”. The quesgtiahat
arises is whether an online award produced by ahn@nbinding
arbitration can be recognized and enforced undex tRew York
Convention” internationally. The main concerns redato the
form of the award, its nationality and its recogmwoin by the

courts.

The first issue concerns the form of the online iardl
award. According to the “New York Convention”, the
UNCITRAL “Model Law on International Commercial

1576

Arbitration and several national law¥’ it is required for

arbitral awards to be written and signed by the itmdtors and

"% “Eorm and contents of awarthe award shall be made in writing and shall beeigby the
arbitrator or arbitrators. In arbitrator proceedingith more than one arbitrator, the signatures of
the majority of all members of the arbitral triblishall suffice, provided that the reason for any
omitted signature is stated3ee UNCITRAL Model Law on International Commerdiabitration
(1985) Article 31 available ahttp://www.uncitral.org/pdf/english/texts/arbitrati/ml-arb/06-
54671 Ebook.pdf

"7 According to the Section 52 (1) UK Arbitration Act 1996, “the parties are free to agree on
the form of the award”. But, if there is no suchiesment, the award shall be in writing signed by
all the arbitrators or all those assenting to tisard. Regarding US law, federal law refers
explicitly to the New York Convention (Chapter 20820f the Federal Arbitration Act of 1925).
Regarding US state law, Section 8 of the Uniforrbitkation Act of 1955 (UAAYequires that the
“award shall be in writing and signed by arbitrat@rining in the award”. See MOREK Rafap.
cit., p.43.
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the parties, a requirement which may cause difficad in case
of an online award in an electronic form and signedh “digital
signatures”. A first and obvious solution to ovemnce these
problems would be to additionally create a hard gopf the
online award which would be traditionally signed bthe
arbitrators and therefore satisfy the form requiearts of the
“New York Convention”. However, today the internatial
community, “by extensive interpretation of the Camtion under
the principle of functional equivalency, admits thaligital
online arbitral awards meet the written form andigonal
requirements of awards under the Convention, ancadcdly
recognizes the validity of digital signatures® However, the
ideal solution for the future of online arbitratiomould be the
amendment of the “New York Convention” as to exptig

include online arbitral awards.

The second issue concerns the nationality of thearaw
The winning party after the issuing of the awardllwgo to a
national court and pursue the enforcement of thbitaal award
and the court will examine the award. In this poitite first
gquestion considered will be that of the nationaliyf the
award®”® Since the Internet does not have any boundarieg
the arbitration procedure can be performed entirehtine, what

Is the nationality of the award and in which countwas the

> WANG Fangfei Fayeop. cit, pp. 89, 90.
*® HERBOCZKOVA Janagp. cit, pp. 10, 11.
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award made™owever, as seen on the relevant previous section
about the seat of arbitration, in online arbitratjothe seat of
arbitration is chosen by the parties or the arbiors and the
place chosen is defined by the award as the plafcarbitration

determining its nationality.

The third concern relates to the enforcement of #veard
and the requirement of an original of the award ar“duly
certified copy”. According to the “New York Conveion” for
the recognition and enforcement of the award itrequired a

“duly authenticated original of the award or a dubertified

».580

copy”;>" the issue that rises again is whether the onlimeaara

with the digital signatures satisfies this requirem. Although,
today it is argued that digital signatures and omlirecords of an
award can be adequate, even if that is not the caseeral
solution have been employed to resolve those issuk&gain,
most common solutions include either the confirnoatiof the
authenticity of the online award and the arbitratordigital
signatures by a trusted third party, or producingskdes the
online award also a hard copy of the award i.e.renfed version

which will be sent to arbitrators to sign by hankh the latter

%80 “To obtain the recognition and enforcement mergibrin the preceding article, the party
applying for recognition and enforcement shalkh&ttime of the application, supply: (a) The duly
authenticated original award or a duly certifiegpgahereof; (b) The original agreement referred
to in article 1l or a duly certified copy thereofSee The New York Convention of June 10 1958
Article IV available ahttp://www.newyorkconvention.org/texts
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case the procedure will produce a traditional awahdt will be

regularly enforceable.

In conclusion, binding online arbitration can praoxdu a
final and binding award which will have the samefedt of
traditional arbitral awards and “will be subject s®t aside only
for the same limited procedural grounds as tradideb arbitral
awards”>®* However, in order for online arbitration to develo
into its full potential, the amendment of the “Nework
Convention” is necessary so that it is up to datehwthe online

nature of awards and facilitates their enforcem&ht.

81 YUKSEL, Armasan Ebru Bozkurtop. cit, pp. 92, 93.
82 CORTES Pablogp. cit, pp. 68, 69.
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Title 2

The ODR Architecture

The second half of the second part envisions ODRaas
fully developed system and illustrates all the kictors for its
structure and the elements of its architecture.ehvisions an
international ODR network that will be comprised @frivate
initiatives backed by governmental support and swpgion and
cooperation on an international level under the @muss of a
global organization such as UNCITRAL or the ICC. éelhetwork
will be comprised by clearinghouses that will coopte with the
relevant government authority in each country. Tineernational
organization will regulate ODR by issuing guidelseand
identifying the core principles that must be safagded to
ensure that the ODR system will be both fair andeetive. The
international body will regulate the ODR market astrengthen
ODR use, clarify core principles of ODR, serviceastlards and
recommend a model for codes of conduct or practioe ODR
service providers® The international organization will also
accredit ODR providers through the clearinghousesd aby
providing them with the organization’s Trustmark.n Ithis

proposal, only the top organization in each countwpuld be

3 WANG Fangfei Faye, op. cit., p. 80
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admitted to the ODR networ®* This part identifies the
regulatory standards for ODR service providers asllwas the
fundamental principles that must be safeguardednaHy, it

takes a closer look at the ODR provider, its teclogcal

structure and its funding based on the aforemengbmprinciples
and on the experience of the dispute resolution ement. In
short, the second half of the second part providesomplete
layout of an ODR system from its funding and itsch@ological
architecture to its regulation and finally to thetea step of
creating awareness and trust necessary for ODRutbilfits full

potential. More specifically, the first chapter denstrates ODR
from a macroeconomic view as an international netkvoThe
second chapter illustrates the regulation of ODRd ame basic
principles that must be safeguarded. The third deapxamines
ODR from a microeconomic view at the level of theDR

provider.

84 RULE Colin, op. cit., pp. 281, 282
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Chapter 1

The ODR Network

This chapter demonstrates how the ODR network sHchd
set up, as a system that is international and glolath
cooperation between states and under the auspicésam
international body, which will have clearinghousesoperating
with the relevant authorities in each state, andotigh which
ODR providers will be accredited and parties wilé beferred to

them, as a means to regulating them.

Section 1: An International ODR system

As stated throughout the thesis, disputes evolvedrothe
years. Whereas in older days disputes might havk envolved
parties with geographical proximity such as withiime confines
of a village, a city, or a country; as time passadd people
started to communicate from afar and travel longlstances
faster and easier, disputes became much more ofth@m before

cross-border. ADR managed to overcome the obstadesders
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put in resolving the dispute. But since the digitara, the
internet allows people around the world to instamausly
interact with each other, making physical frontiemseaningless
and borders not obstacles but merely speed bumps tloa
information superhighway. In commercial transactsonthe
Internet and the globalization of the world economhgmand that
electronic commerce should be addressed on an mateonal

level 58

According to national sovereignty, each state hdmse t
exclusive power to apply its laws to the local edtse of a cross-
border transaction and each nation has no problenhegislating
and enforcing certain rules within national borddosgovern the
activities of the Internet. In short, a country mawin control
over computers within its borders. However, no osgte has
leverage against the whole system or can prohilmftormation
flow on the internet. Therefore, individual Intemneegulation
and a lack of a coherent international system resub
inconsistent regulatory schemes and spillover effi$ecby
conflicting national rules, with the potential faaverlapping and
contradictory approaches. Consequently, it is ewidehat not

only is international cooperation useful, but itniequisite. Only

%% »president Clinton issued a report entitled ‘A fework for Global Electronic Commerce’,
more commonly called the ‘Magaziner Report’, acaogdo which governments should recognize
the unique qualities of the Internet and electramaimmerce over the Internet should be facilitated
on a global basis”. See ZHAO Yun, Dispute Resoiutin Electronic Commerce, (Martinus
Nijhoff Publishers: Leiden/ Boston), 2005, p. 50.
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through international cooperation can the heavy dads of the

digital society be satisfied®

The digital era and the internet, which is globahda
international and knows no boundaries, have madgpdies and
their resolution an international and global promlewhich
requires an international solution. As the internist global,
likewise ODR must also be global and internationa.DR
requires a global network with international coop8pn.
International cooperation must be achieved on twavdls. It
must be achieved on a national level, through themeration
between governments and on a supranational levelough
international organizations. International coopeoat between
states is achieved through bilateral and mostly otlgh
multilateral treaties between governments, whichifynthe
international practice and cut down the conflictssang out of
different national provisions. The efforts of UNI®RRL are

unparalleled in this context.

International cooperation on a supranational levis
achieved by creating or empowering an already enRigt

international body under the auspices of an interomal

%8 “For instance, in the case of New York v. Vaccdd®a Chips Casino, a subsidiary of a New
York corporation is an Antiguan corporation licetide operate gambling facilities in Antigua.
Golden Chips operated web sites from Antigua, whige accessible to Internet users in New
York. The New York Supreme Court ruled that Gold&rips violated New York’s anti-gambling
laws. This ruling was able to be enforced succdlgsiis Golden Chips’ directors and employees
were in the US”lbid., p. 67.
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organization with global legitimacy. In the quesirfappropriate
dispute resolution mechanisms, international organions are
apparently the right bodies to represent the intdronal
community as a whole. This is evident in the cortteof B2C
disputes, by examples of such networks that arevpded by
major consumer complaint-handling bodies around twerld,
such as the “Better Business Bureau”, “Eurochambremd the
“Federation of European Direct and Interactive Mating”
(FEDMA).®®" Furthermore, it became evident by the success of
ICANN and the UDDP system in facilitating arbitran of
domain name disputes, which revealed possibilitider

international organizations.

The international body will regulate ODR to pursue
appropriate means to resolve disputes in ODR onlabal basis
and to ensure universal acceptance of common pples and
policies to underpin national and international iacts >® It will
act also as a global information center for futyprarties and will
encourage the use ODR so as to raise awarenessimere¢ase
trust. The idea of a world information center is sal
recommended by the ABA which argues that the cutren
patchwork Ilimits the parties’ ability to access thelevant
information. However, “for such a project to havayachance of

success, it will have to secure the support of amamization

8" RULE Colin,op. cit, pp. 281, 282.
88 ZHAO Yun, op. cit, p. 60.
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with greater international legitimacy that the ABA¥® The
successful establishment of the global informatimanter will be
a leading worldwide ODR private organization, whicWwill
perform a similar function to the ICC in the futyrand will help

to boost users’ e-confidence and trugt.

The necessity of an international network is adviech by
the “Organization for Economic Co-operation and RBepment”
(OECD) guidelines for the protection of consumensdlectronic
commerce, according to which “businesses, consumer
representatives and governments should work togetkighin a
coordinated international approach to continue teeuand
develop fair, effective ODR® The international acceptance of
the OECD guidelines is evident by the fact that yhwere
endorsed by the G-8 nations in the “Okinawa Char¢ear Global
Information society” on the 22nd July 2000 and thBuilding
Trust in the Online Environment: Business to con®undispute
resolution” conference on December 2000 jointly spored by
the OECD, the “Hague Conference on Private interoaal law”

and the ICC>® The ABA also states that in order to provide

%9 BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 81.

*PWANG Fangfei Fayepp. cit, pp. 55, 56.

%91 OECD guidelines for consumer protection in theternof electronic commerce, available at
http://www.oecd.org/fr/sti/lconsommateurs/oecdguiEforconsumerprotectioninthecontextofele
ctroniccommerce1999.htkor more information see infra at Guidelines.

%2 FORTUN Alberto, IGLESIA Alfonso, CARBALLO Alejandr, Basis for the Harmonization of
Online  Arbitration:  E-arbitration-T  Proposal, (2002 p. 10 available at
http://brownwelsh.com/Archive/e-arbitration-t_hammation_proposal.pdf
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support to ODR and electronic commerce a global rapgh is

required>®

Section 2: Clearinghouses

The ODR network will have online clearinghouses ttinall
have a triple role of providing information, operag as gateway
points for potential users and through the referpabcess form
an accreditation system for ODR providers. Cleatingses will
provide all the necessary information about ODRwasll as ODR
providers and will raise awareness about ODR andremase

user’'s confidence.

More than that, clearinghouses will control the ass to
ODR providers by operating as portals to the provigl as
gateway entry points with experts who will provideformation
and assist the parties to choose the best posgbdeider from a
menu of possible ODR options, based on the natufetloe
dispute and the specific circumstances of each case
Clearinghouses will not merely provide informatioabout

different dispute-resolution service providers, buwtill also

3 pid., p. 11.
% CORTES Pablogp. cit, pp. 193, 195.
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provide the access point for individuals seeking redress.
Clearinghouses will operate websites indexing, ingt and
linking to all dispute-resolution service providersompliant
with the minimum regulatory standards. These weésiwill be

hyperlinked from relevant websites and Internetuors.

Furthermore, clearinghouses by operating as reflerra
systems will evaluate the operation of ODR provisilend ensure
its accordance with a minimum of standards. Thelaasion will
be performed through feedback and reputation systefor
consensual processes and through the publicationowtfcomes
for adjudicative processes. Based on this evaluatiohe
clearinghouses will accredit ODR providers by allog them to
display a logo of a global Trustmark on their wetesiand will
refer disputes to the accredited providers. On toentrary, if a
provider does not comply with those minimum standiarthe
clearinghouse will remove the Trustmark and stoe tteferrals
to that provider® In short, the referral system will operate as
an accreditation system that will be monitored, apad and
promoted, so that it provides channels to fair dispresolution
and excludes all providers who do not abide by aimium set of
regulatory standards. Finally, the clearinghousédlwassist the
parties with initiating the dispute by guiding thethrough all

the relevant proceedings, such as the filing of thispute, the

*® RULE Colin,op. cit, p. 281.
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choice of the provider, and the payment, therebpwding the
parties with a “light form of legal counsef®® An example of
such a system from ADR is the ECC-Net (European €aner
Centre Network) set up in 2001 by the European Cassion for
cross-border consumer disputes, which operates asefarral
system for ADR in all European Union, provides an&stop
shop” for cross-border dispute resolution and aé thame time
manages to overcome any jurisdictional and enforeetmissues.
When an individual wishes to bring a claim agairestcompany
established in another Member State, the nationahter will
liaise with the equivalent center in the other MeambState in
order to refer the consumer to the most relevantspdite

resolution system in that foreign Member State.

A clearinghouse will also operate in a fashion dliamito
that of the i-ADR Centre recommended by the ABA Kasorce;
“it will disseminate information concerning bestgmtices forms,
codes, standards, and guidelines, it will list an@ovide
information concerning the ODR service providersadable for
the resolution of disputes and it will provide ahformation on
a multilingual basis via the World Wide WeB® According to
ABA, the i-ADR center is the timeliest and most fisgkentity as

it will disseminate information about guidelines caravailable

596

SCHULTZ Thomas, Does Online Dispute Resolution N&mVernmental Intervention@p.
cit., pp. 97- 99.

" HORNLE Julia, op. cit., pp. 247- 249

*¥WANG Fangfei Faye, op. cit., pp. 55, 56
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providers, it will develop codes standards and alides, it will
provide multilingual services and it could becomeTaustmark
or certifying authority®® Other projects of clearinghouses
already exist, but not governmental and normallynsomers
would more easily “trust a service related to dispuesolution

provided by government®® or at least in cooperation with one.

Section 3: An accreditation system

In the global ODR network described, the internamtad
body will have a supervisory role by monitoring tl@eration of
ODR providers. For instance in B2C disputes, thdaseence of
such a body that will supervise the operation of ®R[Providers
is proposed as a solution to avoid abuses from theinesse§®
The international body will ensure the external agantability of

ODR providers, who will have to answer to an autilhprthat can

99 ABA Task Force, Proposed guidelines for recommdnbest practices by online dispute
resolution providers available at
http://www.americanbar.org/content/dam/aba/migratisgute/documents/FinalReport102802.aut
hcheckdam.pdf

®% SCHULTZ Thomas, Does Online Dispute Resolution N&vernmental Intervention@p.
cit., pp. 97- 99.

81 CORTES Pablogp. cit, pp. 195, 196.
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mandate desirable conduct and sanction conduct thr&taches

identified obligations®®

The accreditation of ODR providers will be done iwo
ways; first, clearinghouses that will operate ageyaays to ODR
providers will refer cases only to the accrediteddatrusted ODR
service providers. The referral system will operats an
accreditation system that will be monitored, updhteand
promoted, so that it provides channels to fair disp resolution
and excludes all providers who do not abide by & sfeminimum

regulatory standard&?

The second way to accredit ODR providers will beahgh
an accreditation system involving a seal, for insta a global
Trustmark, which will be awarded by the internatedn
organization to the accredited ODR providers. Threpders that
abide by minimum regulatory standards will be allodv to
exhibit the seal on their webpages. However, if@QDBR provider
would violate those standards, the seal would bmaeed. The
seal will be backed up by the relevant governmentharity,

which will prevent an ODR provider from offering maces once

892 «Accountability can be internal and external, otth Internal accountability typically promotes
self-evaluation and organizational development amgances management practices and strategic
planning through internal measures and review, avbiternal accountability usually involves
evaluation of performance and outcomes by a credisternal entity (private or public) in the
context of predetermined boundaries”. See WANG Feirfeaye,op. cit, p. 80.

893 HORNLE Julia,op. cit, pp. 247- 249.
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the seal was remove¥ Furthermore, besides the accreditation
of the ODR providers the international organizatiovill also
accredit ODR practitioners to ensure they meet airtlevels of
education, training and performance. The (criteriaor f
accreditation in ODR include mainly practitioner d&nledge,
such as technology and language, and practitiorkellss such as

maintaining communication and controlling informauni flow.?%

The accreditation of ODR providers will be possible
because the monitoring authority, in cooperationthwithe
clearinghouses and the relevant state authoritiedl vhave
control over the users’ access to ODR and to theredited
providers. The accreditation body will provide infoation and
refer cases only to the accredited providers, white providers
that do not respect the standards set by the adtagdn body
will not be referred to. By controlling users’ acxe to ODR
providers, the accreditation body will be able tegulate ODR
providers. “The control of a valuable resource sucds
information allows provision of incentives, whichni turn
permits regulation®® A prerequisite for the effectiveness of

such an accreditation system is the ability of paial users to

trust the accreditation body and since users armegelly more

84 RULE Colin,op. cit, p. 281.

%95 WANG Fangfei Fayepp. cit, pp. 84, 85.

®%® SCHULTZ Thomas, Does Online Dispute Resolution N&ernmental Intervention@p.
cit., p. 95.
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trusting of such bodies when they are connected hwihe
government, the cooperation of the accreditatiomdypavith the

relevant state authorities seems to be a requirdmen
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Chapter 2

Regulation and guidelines

In the international ODR system the regulation oD®
should be co-regulation, based on private initigisvthat will be
backed by governmental control and supervision bfet
international organization, which will ensure th«igtence of
minimum regulatory standards, by issuing guidelinasthe form
of codes of conduct, the compliance to those minimstandards

and the safeguarding of fundamental principles.

Section 1: Regulation of ODR

One of the most important questions relating to ODR
whether ODR should be regulated and if so, how?alrbroad
sense regulation can include one or more of thdolwing tasks;
the formulation of standards or rules to be implersd, the
undertaking of any action to help realize the puspcand aims of
relevant rules or regulations and the sanction o¥ aiolations.

In a stricter sense, regulation is understood aes fitwrmulation of
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the standards and rules. The lack of a uniform idagary
approach to ODR has created diverse regulatory apphes. The
significant and unparalleled changes brought on thge digital
era and the internet technology have shown the tlamons of
traditional regulations which are too static and noat
effectively govern the inconstant and infinite cykpace and
have shown that there is not yet an appropriatem@work for

regulating Internet activities.

There are two prevailing ways to regulate ODR. Owmay
to regulate ODR is through a public body, which még a
government or an international legal body that dsishes
regulatory standards and offers accreditation fddROproviders.
The second way to regulate ODR is through self-dagory
initiatives independent from a public law frameworkinally, a
combination of these alternatives produced a thhigbrid way to
regulate ODR through co-regulation. The thesis agbt@s in
favor of co-regulation as a way to ensure a morenh@nious and

feasible regulatory framework.

The regulatory approaches differ at the two siddstloe
Atlantic. Europeans generally are not trusting ofrivate
607

regulation and feel safer with government interviemt

whereas in the United States there is a strongedéacy to rely

97 For instance, the proposal for a Regulation ofEbeopean Parliament and of the Council on
online dispute resolution for consumer disputeaQml.
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on industry to regulate itself. However, both in fepe and the
United States the regulatory approach to the deplegt of ODR
has been mostly hands-off and programs promotinig ttype of
self-regulation (such as codes of conduct, trustksarreliability
programs, and so on) have grown slowly but steadiomer the
past few year$® The popularity of privatization, especially on
the internet, has created a tendency for self-ragioin instead of
government regulation for the internet in generaldaODR more
specifically. In the US the “Magaziner Report”, duly 1, 1997
explicitly calls for self-regulation in the Interhe However,
lately also in the EU Internet regulation policy sh@ahanged to
support self-regulation because of the need to os®ative and

flexible regulatory regimes in the face of the ndwétuation °®

A. Governmental regulation

As stated ODR can be regulated through a publicybadd

most of the times this body will be a state. Altlgdustates have

698 RULE Colin,op. cit, pp. 272, 273.

699 “|n September 1997, the European Internet Senitewiders Association (EurolSPA) was
established, thus marking transformation in EU qoliThe EU provided funding to this
Association and encouraged industry self-regulatibrthe Internet. The EU Internal Market
Commissioner, Mario Monti, stated in April 1997, 8\definitely want to avoid, like in other
sectors, having too much legislation too early’e ZEIAO Yun,op. cit, pp. 49- 54.
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regulated the Internet, the problem with this kiondfl regulation
is that traditional laws are territorially based dafifocused on
elements of the physical world®® whereas the virtual world is
not geographically based making it hard for stawgsply their
laws to online activities and making traditionalglel instruments
inapplicable and confusing. In the online environmeborders
become blurry when for example users can accesvises and
enter to transactions from anywhere in the worlducB a
borderless world is difficult to be regulated byngie states that

may lack legitimacy or ability™*

The borderless nature of the cyberspace has presemt
severe challenge to Internet regulation. Each steae regulate
the internet and more specifically ODR, and sta¢gulation has
some invaluable advantages, such as the fact thagdvernment
has a strong incentive to resolve disputes to kesgciety
functioning smoothly and the fact that a state daa impartial
because it usually has no vested interest in thecome of most
of the matters it is in charge of decidin§*.However, as seen in
the case ofNew York v. Vaccpoit is almost impossible for a state
to regulate the Internet without causing a rippliaffect in other

states and without individual Internet regulatioro tcause

619 EU study on the Legal analysis of a Single Mafethe Information Society, op. cit., p. 6.
11| IYANAGE Chinthaka Kananke, The Regulation of Online DisgRésolution: Effectiveness
of Consumer Protection Guidelind»akin Law Revieywol. 17, No. 2, 2012, p. 31.

®2 SCHULTZ Thomas, Does Online Dispute Resolution N&ernmental Intervention@p.
cit., pp. 90- 92.
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conflicts across border®® Furthermore, the global nature of the
internet and e-commerce made evident the fact tlegulation of
electronic commerce and consequently ODR shouldatdressed
on an international level, as no single governmerdan have

control of the internet and ODR.

On the contrary, an ideal solution for the regubatiof the
internet and ODR are International organizationsclsuas
UNCITRAL, OECD, ICC, WIPO and WTO. International
organizations have a worldwide reputation and imagehich
instils trust in dispute resolution and can regelaODDR and
accredit ODR providers by awarding their seal. dmntational
organizations are impartial and independent sinbeyt do not
aim to be economically profitable and have no vasteterest in

the outcome.

Finally, international organizations can regulateD®
uniformly, which will be an advantage in cross-berddispute
settlements®™ For instance, institutions such as the AAA, the
“International Center for the Settlement of Investmt Disputes”
(ICSID), CIArb, the “China International Economicnd Trade

Arbitration Commission” (CIETAC), the “Internatioma&Chamber

®13 “Eor example, one of the EU regulations, the EeeopData Protection Directive, prohibits
transfer of personal information from the EU to nories lacking adequate privacy protection.
This directive could be enforced against non-Euampeompanies with a presence in the EU.
However, this shall constitute impermissible exratorial regulation to those with less restrietiv
privacy laws since it threatens to cut off theimputers from European dataZHAO Yun, op.
cit., pp. 57, 58.

®1“WANG Fangfei Fayeop. cit, pp. 33, 34.
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of Commerce” (1cQC), the “Deutsches Institut fur
Schiedsgerichtsbarkeit” (DIS), the “Internationaleer for
Dispute Resolution” (ICDR) and the “London Court of
International Arbitration” (LCIA), have issued rudefor ODR
procedures under the auspices of their respectinsgtitutions,
which are included in the ODR agreements and coctirally

bind the parties and the institutidf

International organizations as well as governmeihntsve
what is known as “symbolic capital”, “which is threecognition,
institutionalized or not, that different agents eece from a
group based on the recognition by society of a paritar status,
of prestige, of specific qualities, abilities, orssets”®® The
same is true in dispute resolution. Traditionally the field of
dispute resolution, people have greater confidenge the
government and in judges. Similarly, internationalganizations
as regulators of ODR have a greater symbolic cdpéaad most

people think that it is reasonable to trust them.

15 HORNLE Julia,op. cit, pp. 93- 95.
®1¢ “Brands, for instance, make use of symbolic capitée SCHULTZ Thomas, Does Online
Dispute Resolution Need Governmental Interventiop.?cit, pp. 90- 92.
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B. Self-regulation

The inability of traditional regulatory schemes apply on
the regulation of the internet made evident thatbesspace
should be treated as a distinct and independentceldor
regulatory purposes and that there was a need floermative
concepts. In order to avoid complex issues of caotflof laws
and consumer protection in low-value, cross-bord®2C, e-
commerce, self-regulation was proposed. Self-ragiwon is
regulation developed independently of any publicddpaand state.
Self-regulation can be the result of an industry, a group of
companies acting collectively in the form of a tead@dssociation
or other organizations representing the interesttlod industry;
it can be the result of a single company regulatithgeir own
operations; and it can be the result social bodiles actions of
which can have vital effects on the future industiiyhe Internet
has given rise to numerous regulatory organizatidohat treat a
different aspect of electronic commerce and strioeprovide a
basis for protecting and balancing the intereststbé& parties

they represent?’

%17 “Internet Watch Foundation, Internet Local Advsirij and Commerce Association, Internet
Services Association, Better Business Bureau, GuasiBankers Association, Direct Marketing
Association, the Internet Privacy Working GroupWIB), TRUSTe's, etc.” See ZHAO Yuiop.
cit., pp. 43, 44.

360



The most common way for self-regulation, is through
codes of conduct, “which are sets of rules that lowg the
responsibilities of or proper practices of the memd that
subscribe to the code of conduct, and undertakedmply with
the rules contained in it®*® Self-regulation is also inextricably
connected with self-enforcement and for ODR to ftioa
properly; a code of conduct must be accompanied ayself-
enforcement scheme, for instance trustmarks. Howegv#his
section focuses on the former. The idea behind-setfulation is
again closely connected to ADR and its rise durirhge middle
ages. It can be dated back to medieval times wharldg
maintained standards among those in the trade ogdaaticular
geographic location and protected their interesgsiast outside
competitors®® The growth of international trade at that time
gave birth to a set of rules known as “lex mercaadrthat was
not based on national laws but on the usages ansttoons of
international trade. Similarly, today the growth odnline
commerce and the use of the internet have creatisd own
customs and usages which are the basis for a newd laf “lex
mercatoria” this time called “lex informatica”. Aocding to
self-regulation, the ODR industry shapes its ownguktion

without the assistance of governments and parliateeihis type

®18 “The drafting of codes of conduct is recommendgdsbveral Directives, including the e-
commerce Directive and the Data Protection Direttisee EU study on the Legal analysis of a
Single Market for the Information Societyp. cit, pp. 27- 29.

19 ZHAO Yun, op. cit, pp. 43, 44.
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of market regulation promotes efficiency through ntpetition,
contributes to legal harmonization and acceleratdbe

globalization and development of ODR.

I Self-regulation in action

Self-regulation has been widely implemented in ditp
resolution in electronic commerce, leaving govermits to
simply provide minimum acceptable standards. Exaaspinclude
the  “Virtual Magistrate Project”, the University of
Massachusetts “Online Ombuds Office”, and eBay’'sstEow and
Insurance Arrangement® The effectiveness of self-regulation
can be primarily portrayed in the cases of UDRP d&mhlay. The
first example is the “Uniform Domain-Name Disputeesolution
Policy” (UDRP) system created by the “Internet Corption for
Assigned Names and Numbers” (ICANN) for the resaobut of
domain name disputes. The UDRP is a prime exampeself-
regulation, which regulates the conduct of the prdare and the
way in which cases are assessed. It applies its @wmcedural
and substantive law developing a legal body on domaames

and determining the resolution of disputes and adhation or

2 bid., pp. 49-54.
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transfer of domain names separate from the law oy @ountry
or any international treat{?* By referring to previous decisions
these self-regulatory laws can attain precedenfiaice in the
same manner that common law was created from thengs of
the courts. Dispute resolvers have efficiency indeas to rely
on them even though they have no contractual oralegpligation

to do so0%%

A successful system of self-regulation is also eteac by
eBay, which implements its own rules through itsmwonsumer
satisfaction services or external dispute resolatimechanisms
and enforces them through an effective reputatiorceintive.
EBay dispute resolution mechanisms, outsourced lugtio8 to
SquareTrade, offer online dispute resolution in woistep
process which includes assisted negotiation and imtean. For
eBay disputes, litigating through the courts seeanseasonable
because of the complex jurisdictional questions aride
prohibitive costs of litigation, which are dispropgooned to the
usually low-value eBay disputes, and so it is rdor a eBay
dispute to reach the courts, in the range of lekBant one per
million. The rarity of resolving eBay disputes thugh the
traditional judicial route made evident that nataednlaws had
little bearing on these cases. Instead what hasemrelevance is

what became known “EBay law”, eBay’s detailed gldlya

621 CORTES Pablogp. cit, pp. 184- 193.
622 SCHULTZ Thomas, The Roles of Dispute Settlement@BR,op. cit, pp. 4, 5.
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applicable user policies. “Regularly updated andmgdeted on
the basis of new commonly observed practices of yeBembers,
they progressed into a well-developed, relativelgnde, detailed
and formalized set of rules of conduc¥® EBay law has been
given precedential force since the outcomes of préases were
brought to bear on subsequent ca$®sFinally, eBay ensures
compliance to its law through its reputation incesets. EBay
users were sanctioned if they refused to particgpan the

dispute resolution process or failed to comply witls outcome
by receiving negative feedback in the form of “reption

points” that attach to each user’s profile, which an important
lever in such an environment. Consequently, the pbance rate
was exceptionally high. Through this self-regulatoscheme,
eBay had developed “a normative system that is aotoous, has
its own norms, applies them privately and indirgcténforces

them through the reputational incentivé®.

623

SCHULTZ Thomas , Carving up the Internet : Jurigdit, Legal Orders and the Private/Public
International Law Interface, The European Jourfidhternational Law, vol. 19, 2008, p. 836.
624 CORTES Pablogp. cit, pp. 184- 193.

625 SCHULTZ Thomas, The Roles of Dispute Settlement@BR,op. cit, p. 5.
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i. Advantages of self-regulation

Self-regulation has considerable advantages comgate
public or more so to governmental regulation. Foc@mmerce
the preference of self-regulation by the businesgluistry is
justified by the need to avoid complex and numerous
governmental regulations and the confidence on itheea that the
market will provide adequate incentive to put thgsmgrams in
place and to make sure that they are efficient afféctive.®® In

general, self-regulation has several invaluable athages

relating mostly to expertize, time-efficiency ankexibility.

Self-regulation is better equipped to provide sabuts
because of the greater expertize of the industrgypks involved,
who are better familiarized and closer connectedtie issues at
stake, especially when specialized knowledge isuiegd, such
as in complex cross-border or technical iss§&sFurthermore,
from a law and economics point of view, the costrefjulation is
shifted to the industry and the willingness to f@N rules made
by the experts rather than those passed by admiaists could
directly affect the expense of governmental regudat since

less enforcement is requiréd® Self-regulation is usually faster

626 RULE Colin,op. cit, pp. 272, 273.
27 CORTES Pablogp. cit, pp. 184-193.
628 ZHAO Yun, op. cit, pp. 45, 46.
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in establishing rules compared to governmental dagiwn, even
when it attracts several groups representing vasidaterests.
Furthermore, self-regulation is better equippedki®ep up with
the constant changes of technology and businesseisqdwhich
are developing rapidly. Governmental regulation fODR can
easily become outdated with these developments &y the
time any law came into effect, the e-commerce enomwment and
technology would likely have changed so much that tlaw
would be irrelevant at best or an obstacle to pesg at
worst”.??® Self-regulation is flexible, easier to change am
most cases more appropriate since it can be credtading in
mind the specific needs of a certain ODR servicetloe specific

nature of a dispute resolution method or proc&9s.

When a self-regulation scheme is accompanied by an
effective self-enforcement mechanism, self-regudatican prove
to be very efficient, especially for cross-bordersplutes, from
application to enforcement. For all the above reasoit has
been extensively argued that in ODR, “self-regutati seems
better than governmental intervention since privaeatities

which are operating online can better grasp thensfarmations

*% United Nations Conference on Trade and Developnteegmmerce and Development Report,

2003, p. 190, available http://unctad.org/en/Docs/ecdr2003ch7_en.pdf
830 EU study on the Legal analysis of a Single Mafkethe Information Societyop. cit, pp. 32-
37.
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happening on the Internet than territorially-based

governments™®?

ii. Disadvantages and limitations of self-regulation

The first problem with self-regulation relates tow can
self-regulatory organizations ensure that their nbems comply
with the agreed rules? Although there are mechamsigsomcompel
members to compliant behavior based on reputatinoentives,
monetary sanctions or the use of software, howevtdrere is
always the difficulty of convincing all the relevamlayers to
support the self-regulatory initiative and the fadtat the real
"baddies" never joirf*> Furthermore, the private nature of self-
regulation and the corresponding need for self-enémment raise
concerns, because “without a strong commitment tosuring
adherence to policies, self-regulation is doomed dquelch
needed regulatory activities®® Another problem with self-
regulation is that initiatives are decentralizeddabhe number

and variety of them may create confusion, espegialWhen

831 MANEVY lIsabelle,op. cit, pp. 51, 52.

632 EU study on the Legal analysis of a Single Mafkethe Information Societyop. cit, pp. 32-
37.

633 ZHAO Yun, op. cit, p. 46.
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potential users are not willing or able to do thecessary

research®

However, the greatest concern about self-regulatielates
to the protection of users and the safeguardingwoblic interest,
because “self-regulation can indirectly bind endeus, although
these users have not been involved in the draftprgcess and
may not always sufficiently protect the rights okibher users
nor the public interest®® Especially when there is inequality of
bargaining power, such as in the case of B2C disput
effectiveness must be balanced with fairness andisconer
protection. But, self-regulation, if it is designdd only some of
the stakeholders may be biased in favor of corpimmas, since
they often pay the bills for ODR services, use theepeatedly
and choose the providers. Consumer groups point olbe
significant potential for abuse of ODR processeshsiness and
industry in the absence of strict supervision angue in favor
of governmental intervention which will define andnforce

minimum standards for ODRK®

834 LIYANAGE Chinthaka Kanankap. cit, p. 31.

*% EU study on the Legal analysis of a Single Markettie Information Societyp. cit, p. 36.
836 RULE Colin,op. cit, pp. 272, 273.
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C. Co-regulation

Although it has been argued that the market can riowe
the standards and protection through competitiord grivately
created protections to promote fairness, howevarsers do not
derive the benefits of competition in a market afsufficient
information and limited client choice®’ Furthermore, ODR as a
form of private justice carries serious public poficoncerns and
its regulation should not be left entirely up to ipate
organizations that may exhibit self-interest andsretigard for
public interest. Instead, there is a need for puobbtontrol to
verify the soundness of self-regulatory rules amhwol market
abuses. Although, the various regulatory approaches
accompanied by the constant changing nature ofitliernet and
consequently ODR, make it harder to agree on a Igtab
regulatory framework® however, it has become clear that the

answer will be provided by co-regulation.

The main argument against public regulation in ODR
that it can obstruct the development of ODR and typponents
of public regulation are usually in favor of therplete absence
of regulation or in favor of self-regulation whenemessary.

However, “regulation is not a case of extremes, . i.R0

*” MOREK Rafal, op. cit., p. 67.
%38 | IYANAGE Chinthaka Kanankap. cit, p. 31.
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regulation or full-blown oppressive regulatiof* As evidenced,
there are different ways to regulate ODR but thestbway is co-
regulation, since it can provide a stable framewothkat
consolidates confidence without obstructing the elepment of

ODR.

Co-regulation combines self-regulatory initiativedy
recognized parties in the field (such as economigemators,
social partners, non-governmental organizationsassociations),
drawing on their practical expertise, backed witabpic control
in areas of fundamental importance, such as privaagd
consumer protectiofi®’ Self-regulatory initiatives are combined
with the essential public control that ensures theundness of
rules, checks compliance and makes sure that viohest do not
occur. Co-regulation balances the need for flexityil and
innovation so that the framework is adaptable torkeds and up
to date with the constantly changing technical demchsa of the
Internet, with the need for Ilegal certainty, qualitand
impartiality. The flexibility and innovation of sé&lregulation is
combined with constraints that ensure the abilibyhtave at once

both freedom and accountabilifif*

* According to Lawrence Lessig “We should resist detgn distinctions; the choice has never

been between anarchy and totalitarianism, or betvieedom and total control”. S&CHULTZ
Thomas, Does Online Dispute Resolution Need Goventah Intervention®p. cit, p. 106.

640 CORTES Pablogp. cit, pp. 184- 193.

641 ZHAO Yun, op. cit, pp. 47, 48.
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The optimum regulatory framework consists of multi-
stakeholder, multi-level and multi-instrument priearegulatory
initiatives based on lex informaticagombined with control by
an international public body, cooperating with staduthorities,
that will create legal standards in the field of &Dby
safeguarding public policy and consumer protecti®ssuesand
ensuring that self-regulation organizations arelimi¢ to adhere
to principles of good regulation, such as indepemnce,
impartiality, transparency, accessibility, effeceéivess and
fairness. As already stated an ODR system must he a
international system and consequently all regulgtefforts must
be made at a global scale. Centralization of cohtcan be
achieved by international cooperation at a stateelethrough
multilateral treaties, as well as by internationgloverning
bodies, and international regulation should be o&dr out in
different levels, by the industry, by governmentsnda

international organizations.

Section 2: Guidelines

The international body will ensure that the selfguéatory

initiatives are safeguarding some minimum regulatetandards
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by issuing guidelines for ODR in the form of code§ conduct.
The codes of conduct should suggest principles hoanaging
ODR, with policies and also through methodologiesnda
technologies as well as articulate a fair, cleabgass which is
often the most significant contribution toward réacg
resolution®? The codes of conduct should include all aspects of
ODR from general provisions to more specific onesncerning
the rules, the procedure the accreditation of pders and
practitioners, the clearinghouse and the ODR Trustinscheme
as well as the enforcement of outcomes, mainly tlgylo self-
enforcement. Finally, it should cover the safeguad of ODR
core principles such accountability, transparency,
confidentiality, accessibility and securif§® Since 1999 with the
prospect of rapid expansion of ODR, many governnsent
multinational organizations, and advocacy groupsvéassued
recommendations regarding quality ODR and detailinlgeir
sense of how ODR providers should operdteODR programs
and providers should endeavor to meet or exceedstexg

standards, so as to ensure that they do not latecoenter

42 RULE Colin,op. cit, p. 265.

43 WANG Fangfei Fayepp. cit, p. 92.

644 “5ome of the organizations that have compiled dsatis for ODR service providers include:
the Organization for Economic Cooperation and Dewelent; the G-8; the European Union;
agencies in the United States government, as welase of Australia, Canada, Japan, and New
Zealand; the International Chamber of Commerce; Better Business Bureau; the Global
Business Dialogue on e-Commerce; and the TranswidlaConsumer Dialogue (TACD)". See
RULE Colin,op. cit, pp. 269, 270.
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resistance or opposition from standard setting [esdithat

question their processé®

The public control will ensure that self-regulatory
initiatives and consequently ODR service providersspect
certain minimum valuesand adhere to some basic principles
good regulatior’® The safeguarding of those principles can be
promoted through the establishment of guidelines bt® taken
into account by ODR providers. Only ODR providetsat comply
with the guidelines will be accredited. Several angzations and
governments have issued recommendations and guwdsli
Particularly with respect to consumer protectionBAC disputes
it is worth mentioning the OECD “Guidelines for Csumer
Protection in the Context of Electronic Commercé®as well as
the international co-operation meeting and the “Blumg Trust

in the Online Environment: Business to consumer pdite

resolution” Conference (December 2000) of the “Hagu

%45 bid., p. 282.

%46 EU study on the Legal analysis of a Single Maf&ethe Information Societyp. cit, p. 22.

647 “Businesses, consumer representatives and govetarshould work together to continue to
use and develop fair, effective and transparerfitregllatory and other policies and procedures,
including alternative dispute resolution mechanismas address consumer complaints and to
resolve consumer disputes arising from businesstsumer electronic commerce, with special
attention to cross-border transactions. Businegsdsonsumer representatives should continue to
establish fair, effective and transparent intemakhanisms to address and respond to consumer
complaints and difficulties in a fair and timely nmeer and without undue cost or burden to the
consumer. Consumers should be encouraged to talketage of such mechanisms. Businesses,
consumer representatives and governments shouldtagether to continue to provide consumers
with the option of alternative dispute resolutioeahanisms that provide effective resolution of
the dispute in a fair and timely manner and withemtlue cost or burden to the consumer”. See
OECD guidelines for consumer protection in the eahtof electronic commercavailable at
http://www.oecd.org/fr/stiiconsommateurs/oecdguitedforconsumerprotectioninthecontextofele
ctroniccommerce1999.htm
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Conference on Private International Law”, the “Inpational
Chamber of Commerce” and the OECD, promoting in RADor
consumers, the principles of “independence, imprty
accessibility, transparency, rapidity and servidese of charge

or low cost for consumers®?®

In the European Union, several regulative initiadsv on
ADR have been taken over the years. Several dinedideal
with aspects of online trade, most notably the 2BI0EC
“Directive on electronic commercé® and the 97/7/EC
“Directive on distance contracts®® These directives although
do not directly address ODR, they apply to what c¢salled
“information society services, which are defined &grvices
normally provided for remuneration, at a distande, electronic
means and at the individual request of a recipiehtservices”.
Regardless of what process is used to resolve treflect, online

dispute resolution services fall under this defiort since ODR

process is conducted online, and at a distaftte.

648 BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 77.

*9 2000/31/EC Directive of the European Parliament afnithe Council of 8 June 2000 on certain
legal aspects of information society services, amtipular electronic commerce, in the Internal
Market (‘Directive on electronic commercavailable at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX082L0031:en:HTML

650 97/7/EC Directive of the European Parliament ahdhe Council of 20 May 1997 on the
protection of consumers in respect of distance reotg - Statement by the Council and the
Parliament re Articleés (1) Statement by the Commission re Article 3 @gilable atttp://eur-
lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELE34:997L.0007&from=en

51| ODDER R. Arno and ZELEZNIKOW Johwp. cit, p. 33.
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The directive 2000/31/EC which is usually calledetle-
commerce directive, or the directive on e-commenmsgulates
central issues regarding electronic commerce andoading to
article seven, it attempts to “lay down a clear ageéneral
framework to cover certain legal aspects of eleaiocommerce
in the internal market, in order to ensure legalrtaéenty and
consumer confidence®? Directive 97/7/EC on distance selling
applies to consumers buying products and orderiegvces at a
distance and includes not only e-commerce sellewg lalso
distance service providers therefore also ODR pdevs. The
Directive requires distance sellers and providers provide
information necessary to make an informed decisi@and
according to article one “the object of the Direwgi is to
approximate the laws, regulations and administratprovisions

concerning distance contract§®

The commission “Recommendation on the principles fo
out of court bodies involved on the consensual tasion of
consumer dispute$™ (2001/310/EC) of April 4 2001 explicitly
refers to ODR and requires easy access to practiedfective
and inexpensive means of redress, including acdegseglectronic

means. Furthermore, recital six states that “newhteology can

®%22000/31/EC Directive, article 7.

65397/7/EC Directive, article 1.

6542001/310/EC , Commission Recommendation of 4 4801 on the principles for out-of-court
bodies involved in the consensual resolution of scomer disputeavailable at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX082H0310:EN:HTML
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contribute to the development of electronic dispuettlement
systems, providing a mechanism to effectively setdisputes
across different jurisdictions®® The recommendation applies to
consensual ODR methods but not arbitration and tadcinine
defines dispute resolution mechanisms falling undsrscope, as
“any other third party procedures, no matter whdtey are
called, which facilitate the resolution of a consemdispute by
bringing the parties together and assisting theor, éxample by
making informal suggestions on settlement optioimnsyeaching a
solution by common consenf® Finally, it recommends the four

principles of impartiality, transparency, effectivess and

fairness.

The European Union 2008 Mediation Directive
2008/52/EC> dates from 21 May 2008 and aims to introduce
framework legislation, “addressing, in particuladey aspects of
civil procedure, in order to promote further theeusf mediation
and ensure that parties having recourse to medmtan rely on
a predictable legal framework®® The Directive addresses ODR
as evident by recital nine which states “the Dineet should not

in any way prevent the wuse of modern communication

6%52001/310/EC, recital 6.

856 2001/310/EC, recital 9.

%7 2008/52/EC, DIRECTIVE OF THE EUROPEAN PARLIAMENT ANOF THE COUNCIL
of 21 May 2008 on certain aspects of mediationiuil @nd commercial matters, available at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2®J:L:2008:136:0003:0008:En:PDF

®% 2008/52/EC, recital 7.
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technologies in the mediation proces¥®.Article one describes
the objective of the Directive “to facilitate acces$o alternative
dispute resolution and to promote the amicable Ileetent of
disputes by encouraging the use of mediatié#”Article three
defines mediation as “a structured process, howemamed or
referred to, whereby two or more parties to a dispattempt by
themselves, on a voluntary basis, to reach an agesdg on the
settlement of their dispute with the assistanceaofmediator”®"!
Article four encourages the development of, and amdnce to,
voluntary codes of conduct by mediators and organians
providing mediation services, as well as other etige quality
control mechanisms concerning the provision of netn
services. Article six facilitates the enforceabyibf agreements
resulting from mediation between Member States.ié&lg seven
ensures the confidentiality of mediation. Articlene recognizes
the limited awareness of mediation especially in ®Dand
encourages the availability to the general publit,particular on

the Internet, of information on how to contact mathrs and

organizations providing mediation servic&%.

In the case of arbitration, as an adjudicative m@®eg, there
is a need more procedural guarantees and cleartynsi@imum

legal standards for consumer disputes. In arbiwatithe 1998

%% 2008/52/EC, recital 9.
%89 2008/52/EC, article 1.
®%1 2008/52/EC, article 3.
%2 5008/52/EC, articles 4, 6, 7 and 9.
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commission “Recommendation on the Principles apabie to
the bodies responsible for out of court settlemeftconsumer
disputes®?® (98/257/CE), identifies principles that must be
followed in consumer adjudicative processes and timose
dispute resolution processes where the neutral ypartays an
active role in making a decision or a recommendatidhe aim
of the recommendation is the adoption of principles a
European level to facilitate the implementation o@t-of-court
procedures for settling consumer disputes, enhanuatual
confidence between existing out-of-court bodiesthe different
member states and strengthen consumer confidencethe
existing national procedures. The recommendationplegs to
arbitration which is defined as any procedure whiato matter
what is called, lead to the settling of a disputleraugh the
active intervention of a third party, who proposes imposes a
solution; whereas, therefore, it does not conceroncgdures that
merely involve an attempt to bring the parties toger to
convince them to find a solution by common conseAtthough
the application of the principles is limited to ¢iste resolution
forms where a third party decides, like arbitratiand consumer
complaints procedures, however, “they should be etakinto

account when setting up any form of ODR The 1998 EC

663 98/257/EC: Commission Recommendation of 30 Ma@%8lon the principles applicable to the
bodies responsible for out-of-court settlement ohsumer disputesvailable at http://eur-
lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELE34:998H0257&from=EN

64 K ATCH Ethan & RIFKIN Janetop. cit, p. 26.
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Recommendation provides for seven general princplehat
should apply to binding dispute resolution: indegdence,
transparency, adversarial principle, effectivenessegality,
liberty and representation. However, the principlebBould be
refined and developed to make them more useful amdavoid
divergent interpretatiofi®® The additional principles include the
adversarial principle, according to which all pas$i must be
allowed to present their viewpoint and hear that thfe other
party. The principle of legal representation, acaiorg to which
the procedure must allow the parties to be legakdpresented or
assisted at all stages and the principle of liberagcording to
which the parties must be aware of the binding matwf the
procedure and freely agree to it. For instance, arpitration

clauses must be clear before the contract is sigfigd

In the United States the most influential guidelsnare the
“recommendations on best practices for ODR servpeceviders”
from 2002, drafted by the “American Bar AssociatiqABA)
task force on E-commerce and ADR* The ABA
recommendations propose “protocols, workable guide$ and

standards that can be implemented by the partiesotdine

655 HORNLE Julia,op. cit, pp. 93- 95.

656 CORTES Pablopp. cit, pp. 200- 204.

%7 ABA Task Force, Proposed guidelines for recommdnbest practices by online dispute
resolution providers available at

.http://www.americanbar.org/content/dam/aba/migratisgute/documents/FinalReport102802.aut

hcheckdam.pdf
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transactions and by online dispute resolution preris”®®® The
principles defined are intended “to enable consusnéo make
intelligent choices concerning ODR providers, tolphgive them
confidence in the efficacy of ODR and therefore iB2C
commerce generally, and to encourage consumersse @DR as
a means of obtaining resolution of their complaint® The
implementation of the Recommended Best Practices @PR
providers “may take the form of codes of conductgdes of
practice, best practices statements, protocols asidnilar
statements; or be reflected in the operation ofitheebsites and
in material posted on their websites; or botH®.The principles
proposed by the ABA recommendations include trangmay and
adequate means of providing information and disacles
impartiality, confidentiality, privacy and informetn security,

and accountability for ODR providers and neutrals.

Finally, there have been several recommendations on
online dispute resolution by international bodiegarticularly
addressing the question of best practice in ODR g@mdposing
guidelines, such as the “US federal trade commissiand
department of commerce”; the “Canadian working gpown
electronic commerce and consumers”; the “Australiaational

alternative dispute Resolution advisory council’a@Rac); “the

*% bid., p. 1.
9 bid., p. 25.
°%bid., p. 25.
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alliance for global Business”; the “global Businedsalogue on
Electronic commerce”; the “transatlantic consumeialdgue”;
consumers international; the “European consumers’
organization” (BEuc); and the “International Chambeof

Commerce” (ICC)%"*

Section 3: Principles of ODR

It is recommended that the conduct of ODR shouldlude
six core principles: The principles include indepmemce,
impartiality, transparency, accessibility, effeceéivess and
fairness. From the discussion of the various regive
initiatives for ODR above, it became clear that $keprinciples
are key concepts and any ODR provider taking itseéfriously

will comply with the initiatives safeguarding thegeinciples.

! LODDER R. Arno and ZELEZNIKOW Johmp. cit, p. 36.
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A. Independence and Impartiality

Independence and impartiality are essential guagastto
ensure a fair dispute resolution and boost the igaftconfidence
in the fairness of the ODR proceduf&. Independence and
impartiality are essential to avoid any appearaméebias®”® The
principle of independence demands that ODR provsdereate a
fair environment, unbiased towards any individuarpy or type
of party (e.g. businesses). Independence measuths
relationship between the ODR provider, the praaimnér and the
parties’ personal, social, and financial relatian,a way that the
closer the relation in any of these spheres, theslemdependence
there is®*In cases where there is a substantial power imbaéa
between the parties, such as B2C disputes, ODR igllens must
address issues of systemic bias that arise betwea&riies who
belong to two opposing interest groups whose insgéseclash in
the particular dispute. If an ODR provider begins énter too

close a relationship with any one organization theés a risk that

672 EU study on the Legal analysis of a Single Mafethe Information Societyop. cit, p. 22.

67 “|mpartiality has been given the meaning ‘absenéeactual bias’ (subjective), whereas
independence has been taken to mean ‘absence eérappe of bias’ (objective), or in more
modern terminology, ‘absence of a relevant confiitinterest’ under the English common law.
Partiality or actual bias relates to the adjudicatointernal prejudices, prejudgment or
predisposition towards one of the parties or thaiesut matter of the dispute. Independence is a
factual concept, in that it means absence of arectiiply ascertainable conflict of interest.
Independence goes some way towards effectuatingbaance of actual biassee HORNLE
Julia,op. cit, pp. 113, 114.

674 BADIEI Farzanehpp. cit, pp. 90, 91.
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its independence will be questioned and the feanmatththe

provider is not truly independent.

The principle of impartiality or neutrality’®> demands that
ODR practitioners have no professional or persogahnection
with the parties, no conflict of interest with egh of them®®
The neutral must come to the process without any
preconceptions that might impede his ability to €tion as an
effective third party in a dispute and ODR provideshould work
to ensure that the panelists they assign to workhwhe parties
are impartial in the services they deliver. The fpas must be
allowed to recuse practitioners if there is (oritfis perceived
that there is) a conflict of interest and there shb be an
independent third-party ruling on any challenge bgbt by a

party alleging a conflict of interest or bias of panelist.

675 “|mpartiality and neutralityare often used interchangeably, but they have wpscific
meanings in the context of dispute resolution. ey is regarded by many in the ADR field as
unattainable. No person is truly neutral. The waoeeltral’ is not an implication that the person
playing the role of the third party is to be a Zaaster free from any opinion or thought on the
matters at hand. On the contrary Impatrtiality ima@re attainable goal”. See RULE Colop. cit,

pp. 277, 279.

676 «[The practitioner’s] professional or business kground may mean that he or she belongs to a
particular interest or stakeholder group that iefices his or her view of a dispute, which favors
one or the other party. In order to illustratestaigument, one could imagine an arbitrator, who is
a leading member of a consumer association, adjtidec a consumer-law dispute between a
business and a consumer as sole arbitrator. Sigolastellations can be made out (e.g. IP rights
holder / user of IP, doctor/patient dispute or dent insurance company / claimants’ association
in personal injury cases) where the arbitrator thgdoto one of the interest groups (e.g. to the
association of IP rights holders, the medical msifan or an association of personal injury
claimants)”. See HORNLE Juliap. cit, pp. 126, 127.
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Software algorithms must similarly be designed tdfeo no

systemic benefit to one party over anotHét.

These principles create requirements for both ODR
providers and dispute resolution practitioners. Thferst
requirement relates to the choice of the ODR praridind might
create concerns when the provider is chosen by @iethe
parties. However, this issue is easily resolvedairsystem with
clearinghouses that refers cases to ODR providd8rse second
requirement relates to the way ODR providers arended,
however, this issue will be addressed in the reflgvaection®”®
In short, if a dispute resolution service is funddady an
organization that may have a particular preferemegarding the

outcome; it can lead to an impression of bias.

The third requirement relates to the independencd a
impartiality of the practitioners. In arbitratiothe independence
and impartiality of the practitioners “is determicheprior to
holding arbitration and it is an objective test testablish
whether or not the arbitrator can arbitrate betwetde parties
independently and with courage to displea$€”. In
Commonwealth Coatings Corp. v. Continental Casualiy. (393
U.S. 145, 1968), Judge Black expressed the needaftditrators’

high ethical standards and stated that “since adidrs have

77 CORTES Pablopp. cit, pp. 200- 204.
678 See infra at funding.
679 BADIEI Farzanehpp. cit, p. 91.
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completely free rein to decide the law as well &% tfacts and
are not subject to appellate review, their ethib&lhavior had to
be impeccable®® To resolve this issue, ODR providers must
ensure that neither party should have more contowkr the
allocation of the panelists to a case, or prefeyabduch
allocation should be done by randomly selecting nbems from
of a pool of practitioners that fulfil the criteriaf each case. For
arbitration, three-member panels of more balancedposition,
when possible, would improve the quality of decisimaking.
These principles are connected with the principlef o
transparency because in order to ensure their ssdedjng it is
essential for ODR providers to reveal all the infoation

pertinent to their independence and impartialfty.

B. Transparency

According to the principle of transparency all the
information about the ODR provider and the proceelunust be
clear and available to the use¥.The information must be able

to answer users’ questions about “the services, gowerning

%80 RODRIGUEZ Miguel Robertopp. cit, p. 12.
1 CORTES Pablogp. cit, pp. 200- 204.
882 EU study on the Legal analysis of a Single Mafethe Information Societyop. cit, p. 22.
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structure, funding models, fees, officials, sharkders, users
and outcomes®® ODR providers must make sure to provide all
the information relevant to the independence, inmpaity and
neutrality of the process and demonstrate theiregafarding.
Only by providing this information can ODR provideincrease
trust and create an effective ODR system. Providinigis
information will increase the confidence that thé®®R process is
functioning smoothly and ethically, whereas if tlpgocess is
operated as a black box, where matters come in am®e
resolutions come out, confidence in ODR as wellthe caseload
of ODR providers will decrease over tinf& The necessity of
transparency is also highlighted by the ABA Taskré®. ODR
providers must strive to achieve transparency tlgiou
information and disclosure as a basis to achievstaiwnability,
which will help to instill confidence and trust ithe new ODR
industry®® Furthermore, “an emphasis on greater and more
uniform disclosure mechanisms will help to educated inform

all stakeholders™8®

%83 CORTES Pablogp. cit, p. 203.

%84 Some of the questions that must be answered iacWhat types of disputes are being handled
by the ODR service? What mechanisms are beingtaskandle them? Who is acting as a neutral
in these cases? What resolutions are being redeltbdr in mediations, during which the parties
craft the outcomes, or in arbitrations, in whicle theutrals decide the outcomes)? See RULE
Colin, op. cit, pp. 273, 275.

85 WANG Fangfei Fayepp. cit, p. 55.

%% “The recommended course of action includes: phiili statistical reports; employing
identifiable and accessible data formats; presgnprintable and downloadable information;
publishing decisions with whatever safeguards &v@nt party identification; describing the types
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Transparency must be achieved regarding severalatsp
of ODR, such as the provider, the process, the ome of the
procedure and the neutrals. Regarding the provideansparency
demands disclosure of ODR providers, including owstdp and
location of the provider as well as transparencyd anonitoring
the origin of the funds, which would hinder the ateon of bias
in favor of any of the parties involved. Regardintige process,
transparency demands disclosure of ODR process,luniag
duration and costs, the character of the outcomading or non-
binding), and substantive rules or principles govieng the
merits. Transparency in the process will ensurettttee parties
fully understand what they’'re getting in to and thé&ey will not
be surprised by an element of the process whichhhigad to
them losing their confidence in the systéfi.The transparency
principle demands a list of information requiremsntegarding
the types of disputes the provider resolves, inched
information on eventual territorial or monetary teistions. Also
the procedural rules should be disclosed, and thsts of the
procedure, since it is important for participants know what
norms apply, and how the process is conducted amdhe basis

of this information they can decide if they want ige a specific

of services provided; affirming due process guaesit disclosing minimum technology
requirements to use the provider’s

technology; disclosing all fees and expenses toQIBR services; disclosing qualifications and
responsibilities of neutrals; disclosing jurisdietj choice of law and enforcement clauses”. See
ABA Task Force, Proposed guidelines for recommentiedt practices by online dispute
resolution providers, p. 22.

87 RULE Colin,op. cit, pp. 273, 275.
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ODR provider®® Transparency at the levels of the panel
composition ensures “strict procedures for selegtimeutral
arbitrators and mediators and that the panelistd Wwe selected
in a manner that balances the different interedtattinevitably

arise in such a proceduré®®

Regarding the outcome of ODR procedures, transpayen
relates to the recording and publication of casedcomes. The
publication of ODR outcomes is essential for inktig trust in
ODR. It would be impossible to trust an ODR proceeuwithout
knowing and being able to access the results thexceedings
produce®® If it is not possible to see what resolutions were
made (and how they were achieved), then there isepbal for
abuse® Transparency is essential in cases where thereais
power imbalance between the parties (e.g. consumases).
Especially for online arbitration when one partyessarbitration
repeatedly, whereas the other party only uses aabion once,
there should be a mechanism for publishing awaras otherwise

the “one-shot” player will suffer considerable dibeantage®®

*%% _LODDER R. Arno and ZELEZNIKOW Johmp. cit, p. 25.

89 BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 83.

89 WANG Fangfei Fayeop. cit, p. 81.

91 RULE Colin,op. cit, pp. 273, 275.

%92 Two US circuit courts, iolev. Burns Internationaland more recently ifingv. AT&T, have
explicitly acknowledged that confidentiality proidas for arbitration in adhesion contracts favor
companies over individuals if companies continuaiitrate the same claims. By way of
example, one tentative step in this direction hasnbmade by the Californian Code of Civil
Procedure. It requires the publication of statssabout consumer awards, including the name of
the business party, type of dispute, the amouthi@tlaim and the amount of the award m&e
HORNLE Julia,op. cit, p. 146.
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Transparency in online arbitration allows for qugliassurance
of the decision, to ensure decisions are rationahce the
adjudicator’'s decision is put to public scrutif¥. The
importance of transparency through the publicati@houtcomes
is evident in the TACD guidelines, according to whia solution
for achieving transparency is for ODR providers “teport their

cases to a publicly accessible central clearingredifé*

However, the publication of outcomes faces some
difficulties which make it controversial. First, ehpublication of
case outcomes may facilitate forum shopping, astigarwill be
able to identify the providers that have a tendenoyrule in
favor of the party that chooses the provider andhs®quently
select one of those providers. However, this prables avoided
by having clearinghouses that refer the cases toRO@oviders
and therefore the parties do not select the prowidiene second
problem relates to the possibility of misinterpréaten of the
outcomes. The fear is that the publication of oubhes will lead
to misrepresentation of the data and the formatioh an

inaccurate conclusion about the fairness of thevpder.®®

693 “Transparency is an essential safeguard agaiast 4d incompetence — to quote Bentham:
[Publicity] is the keenest spur to exertion, and slurest of all guards against improbity. It keeps
the judge himself, while trying, under trialIbid., p. 147.

%94 RULE Colin,op. cit, p. 275.

89 «The National Arbitration Forum was the focus oftary in theWashingtorPostin 1999 that
revealed that the forum’s decisions went more fHapercent of the time in favor of the business
interest. Many critics took that statistic to metdwat the process was biased in favor of the
businesses. However, many of the cases taken dNAy dealt with unpaid credit card bills.
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The biggest concern about the publication of outesnand
transparency in general, is the fact that it clashwith the
principle of confidentiality, which is one of the ast important
advantages of alternative dispute resolution and ROD
Confidentiality encourages parties to bring semseétimatters into
ODR and creates a safe haven for disputants, alhgwihem to
bring forth disputes that they may not have beenlling to
pursue otherwise. The lack of confidentiality maytdr some
parties from participating; especially “businessmay not want
to disclose some of their disputes, because it nseamd

publicity and may lead to copycat claim&®

On the other hand, if decisions are not releasealshdan go
undetected and uncorrected and the lack of transpay may
reduce the general public’s trust in the processl a@meter future
disputants from wusing it. The consumer advocacy up®
subscribe to this perspective, because they arey vmaxncerned
about the potential closed ODR programs have totesystically
create disadvantages for individual consum®&/ssurthermore, in
online arbitration the publication of online arbair awards not

only increases trust in online arbitration but alawards should

These cases are not ‘pure’ disputes, meaning airgemuisunderstanding between two well-
intentioned parties. Many of these cases were #aBgrcollections matters”. See RULE Colin,
op. cit, p. 275.

6% SCHULTZ Thomas, Online Dispute Resolution: an @isw and Selected Issuesp. cit, p.
14,

897 RULE Colin,op. cit, pp. 268, 269.
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be published to allow for the development of arhitcase law®
Moreover, “the absence of published awards does paxtmit any
comments or conclusions regarding the applicatioh lex
informatica by online tribunals, whereas, the publication of
awards will raise awareness, increase predictapiland will
facilitate the development of lex informatica, iessceptance by
the e-business community, and its application by lioa

arbitrators”®®

Therefore, even though transparency clashes witke th
principle of confidentiality which is one of the mbimportant
advantages of alternative dispute resolution in @met, the
aforementioned importance of transparency demandBabance
between the two principles. To that end, an ODR teys can
ensure transparency by publication of outcomes baltso
confidentiality by keeping the anonymity of partiedy
concealing their identitie€”® The competent body should publish
“an annual report setting out the decisions takemabling the
results obtained to be assessed and the naturehefdisputes
referred to it to be identified”™ The ABA Task Force has
recommended that “participants should be encouragedllow

the decisions to be published with any confidentoal propriety

9% YUKSEL, Armagan Ebru Bozkurtpp. cit, pp. 91, 92.

%9 PATRIKIOS Antonis,op. cit, p. 27.

"0 RULE Colin,op. cit, pp. 268, 269.

' L ODDER R. Arno and ZELEZNIKOW Johmp. cit, p. 25.
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information deleted”® The possibility of such a solution has
been made evident by the example of SquareTradeichvithas
managed to gather extensive information internally by
collecting a vast amount of information on the siels it
provides, much of which is gathered in real timéemsaltaneously
with the act of participation in the ODR process,itout

completely foregoing confidentiality externall{®

C. Accessibility, effectiveness and fairness

According to the principle of accessibility in ODR,
potential users must be able to easily find andesscODR. ODR
providers must lift cultural, language, financial nd
technological barriers. ODR providers must make esuhat the
technology is easily accessible and that the tedbgixal tools
used are appropriate depending on the dispute. Asidslity is
about providing an easy-to-utilize venue for disaots to
inititate when a dispute arises and major componerdk

accessibility are convenience as well as the aftdrlé cost of

92 RODRIGUEZ Miguel Robertagp. cit, p. 13.
S WANG Fangfei Fayeop. cit, p. 74.
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the service’™ Taking into account the global nature of ODR,
accessibility should be worldwide and should givelwions to
any culture related differences so that a disputsolution
mechanism can take charge of the problem wheneved a
wherever it emerges through sets of rules that $with same and
cross-cultural disputers. Furthermore, ODR proviglerand
practitioners must show cultural sensitivity ande“bespectful of
the norms and customs of people from other cultuassthey will
handle cases with parties from different races, gaages, and
cultures”/® ODR providers and practitioners must not be

ethnocentric but instead open minded and awarehaf ftact that

they are working in the international sceff8.

According to the principle of effectiveness, an ODR
process must be both time and cost effective. Thecpss should
be fast and there should be a short period betwedarral of the
case to the third party and a decision being matlee process
should also be cost effective with costs proporabrio each
specific dispute. In B2C disputes it is argued tlGADR services
must be free of charge for the consunf€r.This is an
understandable requirement, since the monetary eabf the
consumer disputes is often low and the process oarbe called

effective if a consumer has to pay more for the gges than

94 RULE Colin,op. cit, pp. 275, 276.

%5 RODRIGUEZ Miguel Robertayp. cit, p. 17.
" WANG Fangfei Fayeop. cit, p. 31.

" CORTES Pablogp. cit, pp. 200- 204.
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what is at stake. However, the cost effectivene$ O®R raises
the question of funding and who will pay for theogess? This

question is answered later dff.

According to the principle of fairness, which agai# co-
dependent with the above principles, the ODR praridnust
ensure a fair procedure. Independent of the type dospute
resolution process, fairness is the basic assumptoaderlying
all processes and while the degree of fairness emrifrom
process to process; all dispute resolution procespessess a
minimal standard of fairness. Elizabeth Thornbung aorder to
illustrate the importance of fairness in the prosesses as an
example the game of tic-tac-toe. This game has nimnang
strategy and if parties pursue an optimal strategpch game
ends in a draw. However, if the rules were changedthat one
of the players would have to pick a spot randomlycould have
two consecutive moves, one of the players would vbat the

result would be unfair®

In B2C disputes “fairness primarily aims to protetie
consumer as the weaker part{®® In online arbitration, due
process is necessarily a vital component withoutiahh the
process does not constitute arbitration. At firbtetdue process

requirement may seem as a hindrance for the cotdceifves and

"% See infra at funding.

% LODDER R. Arno and ZELEZNIKOW Johmp. cit, pp. 20, 21.
"0 EU study on the Legal analysis of a Single Mafethe Information Societyop. cit, p. 22.
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the time efficiency of the online arbitration proxe However,
“due process is a flexible principle and the arhiton tribunal
or institution may adjust the degree of compliantoethe nature
of disputes to keep the process from stalling anasts from
rising”.”™ An interesting example from practice concerning
fairness and the concept of reasonable tiooanes from PayPal.
According to Colin Rule users of PayPal dispute aledion
consider the time the process takes as more impdrtaan the
outcome and they would rather lose after a few daysan win
after a few weeks. However, there comes a point mhe
shortening the time of the process too much wouldcdme
unfair, if for example PayPal decided to throw aceifor each
dispute and outcomes would then be too arbitrarjefiefore, the
challenge is to find the right equilibrium betweedfectiveness

and fairnesg*?

In arbitration the principle of fairness demands fair
hearing according to which both parties must beowld to

present their case9® According to article 34 of the UNCITRAL

"1 BADIEI Farzanehpp. cit, p. 92.

" LODDER R. Arno and ZELEZNIKOW Johmp. cit, pp. 20, 21.

"3 «A good example of how the principle of fair hewgi has been applied in international
arbitration is the US case bfin Aircraft Industriesv. Avca In this case, the US Court of Appeals
for the 2nd Circuit refused to enforce an awardhgylran—US Claims Tribunal on the basis that
the US company had been denied an opportunityesept its case. The tribunal had agreed at a
pre-hearing conference that the US company wouldllbeved to present a summary of ‘kilos and
kilos of invoices’ produced by an independent auditer, the tribunal dismissed the US
company’s claim for the reason that the evidence imaufficient. The US courts refused to
enforce the award on the basis that the claimadtb®en denied an opportunity to present its
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Model Law, an action for setting aside the awardynbe brought
where “the aggrieved party was not given properioetof the
appointment of the arbitral tribunal or the arbitrproceedings
or was otherwise unable to present its ca$éThe principle of
fair hearing is closely connected to the principéé equal and
rational treatment of the parties according to whican
arbitration procedure must treat the parties equalhd must use
a rational method for fact-finding and applying tHaw,* as
well as the duty to give reasons explaining the wrds for the

award/*®

claim, as the tribunal had unwittingly misled tHaimant as to the evidence to be presentéde
HORNLE Julia,op. cit, p. 143.

" UNCITRAL Model Law on International Commercial Anation, 1985, article 34.

"5«The equal treatment principle means that anyihgatates should be fixed at a date and place
that are roughly equally convenient for each pdrikewise, deadlines or word-limits that are too
tight for one party only, or the use of technoldiggt is inaccessible for one party may be a breach
of the principle of equal and fair treatment. Thingiple of equal treatment also means that both
parties must have equal access to all documents ofimelr evidence. Consequently, some
opportunity should be given to each party to aaguatself with, and comment on, the
observations as to law and fact made by any otéwyp Ibid., p.144.

"8 For instance, the English Arbitration Act 1996 yides that if the parties have agreed to an
award without reasons, they are deemed to havededlthe right to appeal to the court on a point
of law.
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Chapter 3

The ODR provider

This chapter relates to the architecture of ODRtleg level
of the provider and particularly it illustrates theway ODR
providers should be funded as to ensure accessili
independence and impartiality; as well as demontgtsathe
technological architecture of ODR providers as tosere a fair
and effective system. Finally, this chapter showe textra steps
that ODR providers and the ODR network in generaisitake to
increase awareness and trust in ODR so that ODR fadfll its

true potential.

Section 1: The ODR Funding

One of the major advantages of ODR is that it isstco
effective and by transferring the procedure to thietual world
the costs are minimized. However, there are stitlsts and an
ODR provider in order to effectively operate neetdscover “the

costs of hardware and software infrastructure, thecretariat
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costs related to case administration, and the feed expenses of
mediators and arbitrators™’ In order to cover these costs the
ODR provider can search for funding from either bdhe parties
by charging bilateral fees, or from one party by acging

unilateral fees or by external sources.

An ODR system that is funded by either bilateral or
unilateral charging fees is considered a “for-pt6fiODR
provider. Most providers are for profit since usferes have been
the predominant funding mechanism for ODR provideas they
also were for ADR providers. This has taken manyrnis,
including a filing fee, an hourly rate for neutréhird parties, a
standard fee or a percentage of settlement reachi@ivever, the
difficulty with funding an ODR service through uséees relates
to securing the necessary funds for the operatibnh@ provider
without charging fees that are too high, which che the case
for bilateral fees, and without obtaining the nesasy funds in a
way that may compromise the independence of thever,
which can be the case for unilateral fees. Espdgiah B2C
disputes, it can prove very difficult for ODR pralers to secure
the funds necessary for their operation and at Hane time

facilitate consumer access.

"I"BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 82.
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A. Bilateral user fees

Although some ODR services are provided for frebdget
usual practice is for ODR providers to ask the wssés cover at
least some of the costs for the service. In theeca$ bilateral
fees, the costs are shared by the parties. The tiaycosts are
divided may vary depending on the provider, but te&ndard
practice for most ODR providers is to divide thest® equally
between the parties. Based on the experience of HAR2R
movement, it was only natural to think of bilatertdes to fund
the ODR procedure. Bilateral user fees are easyimplement
and are definitely a reasonable solution in B2B esssHowever,
bilateral user fees present problems when used 2€ Band C2C
cases. In these cases the fees might be eitherffiicsent to
cover the costs of the service and the funding momiéght not
be sustainable (C2C disputes), or they might be tbmh
compared to the disputed amount, which might impedeasumer
access (B2C disputes). For instance, B2C disputes aften of
low economic value (between $50 and 100$) and ié thediator
charges $50 for the first hour of service no pawil ever elect
to utilize ODR/*® Therefore, service providers cannot ignore the

requirement of accessibility with respect to cost.

"8 RULE Colin,op. cit, pp. 294- 296.
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B. Unilateral user fees

In order to ensure consumer access to proceeding82C
cases the use of unilateral fees has been prop@ased way to
produce sufficient income and at the same time keesegr fees
proportionally low as to allow for consumer accedn.the case
of unilateral fees, the costs for the ODR serviae @overed by
one of the parties i.e. a web trader or an insuegompany, by
paying annual or processing fees; or both partieay phe costs
but they are charged with different fees. Espegiaih B2C
transactions, charging unilateral fees is an effeetway to
convince consumers to participate in ODR. The fumgiand the
existence of ODR has additional economic benefitthe overall
marketplace and businesses more specifically beeatsstomers
are more likely to buy something if they know there redress
available to them should anything go wroffgHowever, the fact
that the funds come from the business raises imgili@ns of bias
in that process and concerns as regard to the mrevs
independence and impartiality. If all the coste drorne by one

side in a dispute, the ODR provider will have ancemtive to

"9«squareTrade and eBay are a good example ofuisists of eBay need to pay a small filing fee
when a mediator is brought into their case, butyeBays SquareTrade for its services as well.
There is an acknowledgement that eBay is gettitgeviiom the presence of SquareTrade in their
trading environment, and eBay is helping to coher ¢ost of SquareTrade’s services by pitching
in on paying the cost of the neutralid., p. 296.
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take care of the business interest because thathisre the funds

are coming from.

C. Safeguards

ODR providers must be funded without endangering th
principles of independence and impartiality. A way ensure the
safeguarding of those principles is by the monitayiof the
funding of ODR providers by public bodies. In eachuntry the
corresponding clearinghouse cooperating with théevant state
institution must check the funding of ODR provideasnd their
independence and impartiality and accredit thosevpders that
safeguard these principles. ODR providers by betngstmarked
can ensure that they safeguard the principles independence
and impartiality. As stated earlier, an essentielquirement to
guarantee independence and impartiality is tranepay.
Transparency of the ODR provider about the origid ds
funding and whether receives any funding given bysinesses

can ensure the independence and impartiality of phevider.
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D. Funding by External sources

The best way to fund an ODR provider and reduce the
costs for the parties allowing access to affordabdespute
resolution without endangering the independence and
impartiality of the provider is funding by externalources. For
instance, external sources of funding can be unsviees,
governmental or non-governmental organizations awohsumer
associations. One type of funds from external s@srcis
typically research grants, but unfortunately thefsemds are less
frequent and their purpose is often purely academikxternal
funding “provides indisputably the best guaranteefor
independence and impartiality because it is largalgdependent
from vested interest”™® ODR models may be promoted as matter
of public policy by governments since efficient ODRan
contribute to greater access to affordable disprgsolution and
in case of B2C disputes to the sustainable growth e
commerce’™ Such a solution is possible “because government

intervention does not aim to be economically prafite and the

government can intervene in dispute resolution dhdreby lose

20 SCHULTZ Thomas, Online Dispute Resolution: an @isw and Selected Issuesp. cit, p.
15.

21 “The Better Business Bureau (BBB) has suggestatltite expense of effective systems will
require a partnership amongst governments, nopifofit foundations, academic institutions and
the private sector, in order to ensure that, atlehst, the technological infrastructure is created
The American Bar Association (ABA) Task Force hésoasupported the idea of government
subsidies”. See CORTES Pabip. cit, p. 76.
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money, which is exactly what government does withdtitional
dispute resolution, where courts are absolutely mabfitable,

nor is the regulation of lawyers and legal practicd&

Such a solution eliminates implications of bias asalves
the problem of consumer disputes which are the mabstacle
for providers “when designing business models wahminimum
of sustainability”’®® In fact, to date most B2C ODR projects
have obtained some funding from public bodies. HEr&d
funding would allow for ODR services that would Ipeovided to
consumers free of charge or at least with a smealé fto deter
frivolous claims. The free of charge services tonsamer has
been advocated by Consumers International as a twagnsure
access to consumers who would not use ODR if fees ®o0
high. A good example of a successful ODR provideattbenefits

from public funding is the Austrian Internet Ombudan.**

722 SCHULTZ Thomas, Does Online Dispute Resolution N&vernmental Intervention@p.

cit., p. 93.

2 BENYEKHLEF Karim and GELINAS Fabiemp. cit, p. 83.
24 HORNLE Julia,op. cit, pp. 253, 254.

403



E. Solutions

Although ODR initiatives seek the creation of a fsel
financing ODR scheme, the issues examined aboveemskch a
solution difficult to be sustained. For this reasonhas often
been proposed public financing to build an ODR netk, but
expecting to be self-financed once it starts opar@t This is not
an easy task. In fact there have already been ahbernof failed

attempts’®

The best solution is a combination of for-profiD®&
providers that offer transparent services monitorkeg public
authorities and that are also backed by public fiungd at least in

the beginning. This solution corresponds with theperience of

the ADR movement?®

This is essential for ODR providers resolving dises in
which there is a power imbalance between the partigsuch as

B2C disputes, as well as for providers that offeswl cost

% «For instance, Electronic Consumer Dispute ResmiuECODIR) was initially funded by the
European Commission, but it did not succeed in imdtg a self-financed ODR provider. This
may be due to a number of reasons, the major afhwias that it failed to get the co-operation of
large ecommerce vendors. This was indeed the ketegly of successful ODR providers, such as
CyberSettle partnerships with public and privatstitotions or the Internet Corporation for
Assigned Names and Numbers (ICANN) approved Unif@xamain Names Dispute Resolution
Policy (UDRP) providers”"See CORTES Pablop. cit, p. 76.

% “For instance, the Dutch Foundation of ADR Comest for Consumer Affairs, an
independent organization offering ADR services,anidition to the users’ fees, has received
financial support from the Ministry of Justice. AJsthe Danish Consumer Complaints Board is
funded by public funds and fees paid by businessekconsumers. The fee is refunded when
parties either settle or win the claim. Similalyge UK Chartered Institute of Arbitration charges
claimants a low registration fee that will be reded if they succeed with their claintbid., pp.

77.
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services which may raise due process concerns. neais, due
process, access to justice and, ultimately, theeroff law are
important values that should be supported by pubfiading.””’
Regarding the fees of the parties, if a disputebetween equals
such as individuals or businesses, they have torshae costs
equally.”® If the dispute is between parties with unequal gow
such as B2C disputes, the weaker party should pathimg at all
or only a minimum amount to deter frivolous claim§his way

access to justice is increased and the power imib@adacan be

overcome.

Section 2: Technological architecture

ODR uses ICT tools and the Internet to resolve thgpute
in the virtual world. But, how does the user accdhbss virtual
world? Practically, ODR is a service offered on tiweb and the
user gains access to the provider and the procedyreisiting a
web page. Therefore, the technical features ofhsacservice are

of equal importance to its effectiveness and theegtion that

2T HORNLE Julia,op. cit, pp. 253, 254.

2 4n some cases, the complainant may also be redui pay a fee to register the case. This is
logical since when the proceedings are initiated,respondent is not aware of the complaint and,
even when so informed, can choose not to respddeEBENYEKHLEF Karim and GELINAS
Fabienop. cit, p.82.
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arises is that of, how should an ODR system be stuved, from
a technological point of view? The technological
considerations extend to the software used in thecpdure and
in the whole layout of the service. Of course, ttexhnological
structure of ODR providers may differ depending dre methods
of dispute resolution and on the nature of the disgs handled.
However, there are core requirements that are neams and
must be common to all ODR providers. To be effeetian ODR
provider must be easy enough to use and accesdiglas many
people as possible. It must take advantage all gdssICT tools
to the most recent technological advances and pdevspecific
communication capabilities when required. ODR syssemust be
able to adapt to the specific needs of the partiesd the

peculiarities of each cas@®

They must properly secure sensible
data and communication. ODR systems must be abladapt to

the fast paced technological changes and provide hlest tools

29 “Before, the neutral could do little more thanamge the room and table as everyone liked and
ask questions to help the parties make progreskne)mowever, the neutral could completely
redesign and reshape the environment the partiesdfdhemselves in. The burdens of this
responsibility were both exciting and overwhelmiag,few neutrals had any idea how to build an
online environment that would help their partiemeato agreement'SeeRULE Colin, op. cit, p.

46.

30 “For instance, typing and technical skills of tiparties; time-zones; emotional stress;
socioeconomic and cultural differences; or the escaf investments by the parties that is
reasonable and feasible. In some cases, real thimenanication sessions, be it by email or web-
based communication tools, are best because theg fhe parties to more spontaneous and
because it may operate faster. In other casesates power imbalances, for instance when parties
have different typing skills. Sometimes, holdingieersation in a turn-based and delayed manner,
for instance one day between each communicatiomes, because the parties live in very
different time-zone or because it reduces the ofsthe parties overreacting to statements of the
other party. Sometimes videoconference is neededuse it reveals details of cultural and ethnic
background, age and gendeiSeeSCHULTZ Thomas, Online Dispute Resolution: an Oismw
and Selected Issuesp. cit, pp. 15 -18.
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available as every day more sophisticated and pdwer
applications are being developed. Technology is @idhe most
essential aspects of any ODR because “if carefud&signed and
thoughtfully applied, it can be an essential compohin helping
parties reach optimal resolutions to their dispyteshereas if
misapplied and poorly designed, it can be a majdstacle to

reaching agreement™!

A. Accessibility

To be effective the ODR system needs to be accdssand
easy to use for as many as possible users, even th
technologically illiterate, the Jlow-tech users andhe
inexperienced. At the same time it must also pravidll the
necessary tools to satisfy the more experienced and
technologically equipped users. The architecture stnlbbe as
simple as possible and provide basic tools of asyooous
communication, such as the e-mail for low-tech wsselbut at the
same time provide additional more advanced toolsichs as

videoconferencing, teleconferencing and discussion

B1RULE Colin, op. cit., p. 60
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environments, to accommodate the experienced u§8mn ODR
provider must address issues concerning the digitAvide
between users created either by the experience sérs or
simply the quality of their access to technologyn &xample of
the later is the divide users may experience relgtio the speed
of their internet connection. ODR providers must @oy tools
and interfaces that will be able to accommodatehbasers with

slow and fast connections.

Furthermore, accessibility is closely connected it
interoperability. Interoperability is a property fegring to the
ability of diverse systems and organizations to Waiogether.
With respect to software and ODR systems, inter@belity is
the capability of different programs to exchangetalavia a
common set of exchange formats, to read and wrhte $ame file
formats, and to use the same protocols. Lack okioperability
would mean that the parties to a dispute would et able to
take their dispute to another provider or that ibwd be highly
difficult. Lack of interoperability can have econaen
consequences, “because if competitors' products aret

interoperable, the result may well be monopoly orarket

32 For instance, “the UDRP does not envisage theofisenovative communications for online
hearings. The imaginative use of technology fol-tigge interaction, such as Web- and video-
conferencing and chat, should be explored to imprmmmunication and the decision process”.
See HORNLE Julia, op. cit., pp. 209, 210
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failure”.”® Therefore, ODR systems must be designed with

interoperability.

B. Ease of application

Besides being accessible, an effective ODR systeaeds
to be easy to use. Although the interface must iteabe
adaptable to the specific user, generally it mustdasy even for
the unexperienced to figure out how the system wsodnd how
to navigate it The ease of application can be increased
through several ICT tools besides the basic toolseds for
communication between the parties. At the beginniofgevery
procedure ODR providers should use intelligent dgi forms or
(“dynamic forms”) which allow parties to file thetatement of
case and defense online in a much easier way thmofngms that

adapt to the specifics of the case and utilize téxeperience

73 POBLET Martaop. cit, p. 15.

34 “For instance, access to multiple files in theteys user-friendly structured navigation;
personal space reserved for each user so that @ntsiman be viewed and organized before they
are filed; easy access to the library of procedureslti-format upload filing of digitized
documents; chronological table of events; proteeted! hierarchized message system; online user
guides, checklists, advice and assistance congebuth the procedure and use of the platform
itself, process management that is integratedcgatbe broken into modules; incorporation of
access control lists and the lightweight directaigcess protocol (LDAP); incorporation of
daybook functions (calendar, reminders, to do)listsidio and video teleconferencing; online
payment”.SeeBENYEKHLEF Karim and GELINAS Fabiemp. cit, pp. 128, 129.
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accumulated by similar former cases on particulampes of

disputes’™®

During the procedure the ease of application can be
increased by the use of applications such as shaddthborative
workspaces, electronic file management and onlinatfprms;
shared collaborative workspaces, which are onlirpgplacations
providing a facility to share visual information bgisplaying
and manipulating a graphic interface, make it eadi@r parties
to explain their case and arguments and make thecess
quicker and more efficient; electronic file managemt and
online platforms make it easier for parties to upto view,
browse, search and retrieve documents reducing nkeessary
time and effort’”®® Finally ODR providers can use online
applications to make it easier to produce an outedny the ODR
procedure, such as solution set databases and waritible
resolution optimization programs. Solution set dadaes, which

are constantly growing and evolving databases ofsgble

resolutions, based on the dispute type, that areppsed to the

35 «gych online forms are ordinarily easier to conl¢han offline forms as they change
depending on the information entered. For exaniptbe claimant classifies the type of dispute as
‘non-delivery of goods’, the questions the formsske tailored to this particular type of dispute”.
See HORNLE Juliagp. cit, p. 79.

% “In this context, it is interesting to look at thesults of a user survey conducted by the
American Arbitration Association (AAA) in 2004. Theasked the users of their online filing
platform, WebFile, for what purposes did they use WebFile; the result was that only 16.2 per
cent of users completed the entire arbitration @ssmnline. This may indicate that users do not
entirely trust or are not entirely familiar with lore platforms as yet. However, 61 per cent of
users said that if the other party suggested ubia@nline platform, they would in principle agree
to use it for some part of the procedurbid., p. 82.
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parties, can make it easier and faster to resolke dispute;
multivariable resolution optimization programs camlculate a
mathematically optimal solution to the dispute bdsen a list of

preferences provided by the parti&%.

C. Security

For an ODR provider to be efficient, the security the
service is a necessary prerequisite, as it is esakro ensure
trust and confidence in the online environment, whesecurity
threats cannot be easily detected. Confidentialimhich is
essential in ODR depends on data security whicla t®p priority
for ODR providers’®® Although it is true that “absolute security
online is not possible, in the offline world, sectyr is never
perfect either”’® An ODR system must be designed in a way to

ensure the highest degree of security to parties dhereby

37 »squareTrade has reported that a simple solut@nsgstem they have deployed, resolves
almost 80 percent of their incoming disputes withmquiring human intervention”. See RULE
Colin, op. cit, p. 56.

738 4n face-to-face processes, confidentiality comsereside almost totally with the actions of the
dispute resolution service provider. But in onlprecesses confidentiality goes hand-in-hand with
data security. Whatever technological platformsmmvided for the parties to use in working out
their disagreement need to be well protected ag#inese who might try to compromise the data
they contain”.lbid., pp. 252, 253.

39 SCHULTZ Thomas, Online Dispute Resolution: an @iew and Selected Issuesp. cit, p.

15.
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induce confidence in the dispute resolution mectani It must
employ a combination of mechanisms to maximize twecurity
of exchanges such as digital signatures, encryptioand
firewalls. It must create a secure environment bytecting the
access of the parties and the transmission and agt®r of
information with encryption. It must employ autheéodtion
mechanisms such as digital signatures to identhg parties and
authenticate the transmissions between them andddeuments
uploaded by them. For instance, e-mails can be seduby
digital signatures, or other tools, such as the c¢&me
Multipurpose Internet Mail Exchange Protocol” (S/ME) or the
“Pretty Good Privacy” program. Web-based communioatmust
be secured by using the “Secure Sockets Layer” ()§Sikhich
secures the “Hypertext Transfer Protocol”, or evéetter by
using “Transport Layer Security” (TLS), the successto the
“Secure Sockets Layer” (SSL) protocol. These cryptaphic
tools provide secure communications across the rimée
protecting the confidentiality and integrity of datransmissions
and allow most types of application (such as welvsing, e-
mail, instant messaging, video conferencing and esthdata
transfers) to communicate across networks in a wlagigned to
prevent tampering or forger{? Similarly, stored data must be

secured with firewalls.

"OWANG Fangfei Fayeop. cit, pp. 85, 86.
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Section 3: Creating awareness and trust

Although ODR has exhibited a vast potential for sassful
and effective dispute resolution, however, ODR had achieved
a widespread implementation and many ODR providérave
failed in the past year§! Of course there are many reasons that
could lead to a failure, from lack of ability to Barce decisions,
to funding and technological considerations. Howevehere are
additional reasons why an ODR provider might faks most
ODR providers will be for profit, like all business in order to
be successful must raise awareness about theirtemc®e, so that
customers are aware of their availability and wheoefind them,
and establish trust, because only then will potahtusers use
ODR to resolve their disputes. Awareness and trard essential
for the “widespread acceptance of online disputsolation as a

fully-fledged alternative to ADR and litigation*?

"1 CORTES Pablogp. cit, pp. 183, 184.
"2 K ATCH Ethan & RIFKIN Janetop. cit, p. 20.
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A. Awareness

In an attempt to understand the lack of awarenebesua
ODR there is a simple experiment than anybody caasily
perform by asking about ODR amongst friends and iflgmThe
author of this thesis decided to raise the issuengsone of the
modern technological tools at his disposal to penioa mini
survey using his Facebook friends. The result of thurvey
illustrated that an exceptionally high percenta@eout of 10) of
the authors’ Facebook friends (including severawyars and

academics) were unaware of the existence of ODR.

One of the biggest problems an ODR system facesinur
its operation is the lack of awareness about itsiseance.
Awareness is limited among the legal profession awen more
so in the general public. Therefore, an ODR providaces the
danger of failing to attract parties and being uosessful, as
happened with the Virtual magistrate project ane tECODIR,
which were not deemed successful despite their Migh their
adequate funding and the free of charge servicesindu their
initial pilot phase’ The same problem was evident also in
traditional ADR and to a certain extend is still diay, since

lawyers and even more so the general public are fablly aware

43 CORTES Pablogp. cit, pp. 77- 79.
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of its existence. However, as stated in the firartpof the thesis,
the past two decades ADR is being more heavily poboed
especially as a way to alleviate the pressure oe fhdicial
system and awareness has significantly increasedt, Bstill
raising awareness for ADR is essential as it alsads to raising
awareness for ODR* Greater awareness and understanding of

ADR concepts and processes are needed for ODRdorfsh.*

The lack of awareness is even greater in ODR despite
fact that ODR operates in the virtual world whemregfarmation is
faster and more easily accessible, and despitefélte that ODR
systems have been proven as the *“world’s most sssfud
dispute resolution systems, caseload-wis®One reason for the
lack of awareness about ODR is its misrepresentatidhe
blurred lines between ODR and OBPand the fact that in B2C
disputes ODR services were developed essentiallysalgstitute
systems for complaints management mechanisms aimtog
customer satisfaction, often leads to the misrsergation of
ODR as an after purchase service. This forms pdrthe reason

why ODR has remained so much under the radar, aigtho“many

44 KATCH Ethan & RIFKIN Janetop. cit, p. 21.

45 CORTES Pablogp. cit, pp. 75- 77.

45 “To anyone asking whether online dispute resotu@DR) works, whether it is important, a
simple answer may be offered: eBay today resolesigh ODR about sixty million disputes per
year”. See SCHULTZ Thomas, The Roles of Disputél&aent and ODRpp. cit, p. 2.

47 See supra at Online Dispute Prevention.
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online shoppers have used an ODR system, but witheatually

identifying it as such™*®

Furthermore, businesses are reluctant to adverthse fact
that they offer ODR because their customers mighink that
disputes were a frequent occurrence, when in fhet opposite is
true, since the existence of adequate redress agtithrough a
fair, neutral, and well-thought-out complaint-handy process is
bound to attract more customers; furthermore, besses have
the ability to make the consumer aware of the a&hility of the
dispute resolution service without detracting frame marketing
messages the business is attempting to communi€dtenother
reason for the lack of awareness about ODR, alsodewt in
traditional ADR, is due to the confidentiality ohése methods.
Most cases are not published; therefore the pubisc not
adequately informed and consequently reluctant také part in
a process they do not know and do not understand”.
Furthermore, the public is not informed about thesutcess

stories” which would convince potential users tdlite ODR.

48 SCHULTZ Thomas, The Roles of Dispute Settlement@BR,op. cit, p. 2.

9 “For instance, on eBay, the availability of dispuésolution services is only made clear at one
point in the initial transaction process, and isyatdvertised on a page, two or three levels down
in the website under customer servicBeeRULE Colin,op. cit, pp. 291, 292.

0 KATCH Ethan & RIFKIN Janetop. cit, p 22.
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B. Trust

There is an inextricable connection between ODR and
trust. ODR itself is a trust building mechanism. Baes settling
disputes, ODR has the role of facilitating trust the online
environment and e-commerce transactions. Futureetiyment
of the Internet, e-commerce and ODR are co-depehd®isk,
fear, and uncertainty limit activity, while “trushelps people
overcome barriers and makes it easier to trade &réract”.”™
Trust in a transaction is a judgment made by onetypdased on

the experience and perception and an assessmemthether the

other party will perform according to expectatiof?s.

Transactions require trust, more so in the online
environment which is woefully lacking in trugt® Especially in

the online environment where the parties to a teatsons cannot

*I RULE Colin and FRIEDBERG Larry, The appropriatderof dispute resolution in building
trust online Artificial Intelligence and Lawvol.13, n.2, 2005, p. 197.

52 «Tryst in the context of dispute resolution is expectation that one’s cooperation will be
reciprocated, in a situation where one stands ge Ibthe other chooses not to cooperate. Risk:
The existence of risk is a precondition for tr@hly when one is at risk, dependent or vulnerable,
can his/her behavior or expectations demonstrast. tyncertainty: Trust can manifest only when
there is a degree of uncertainty regarding anahfeture behavior; if the other’'s behavior is pre-
ordained or controlled, trust is unnecessary andtmdeExpectations: One expects that his/her
cooperation, or other trust-indicating action, wik reciprocated by the other”. See EBNER
Noam,ODR and Interpersonal Trusin M.S. Abdel Wahab, E. Katsh & D. Rainey (EdsDR)
Theory and Practice, (The Hague: Eleven InternatiBublishing), 2012, pp. 3, 4.

33 “The recent Chinese survey ‘Lack of Trust Stif@sline Trade’ by the China Electronic
Commerce Association (CECA) alarmingly discoverdwttmore than a third of Chinese
companies with experience in online trading do tmost e-commerce, while an earlier report
showed that 71.1 per cent of Chinese internet ustis bought and sold online were wary of
fraud”. WANG Fangfei Fayeop. cit, pp. 15, 16.
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be sure about who is on the other end of the compwcreen
trust is much harder to establi€¥.The sense of distrust is only
enhanced by cases of fraud and exploitatiohPeople are often
afraid to share private information over the intetn such as
using their credit cards for online purchases, hesa they are
worried about misuse and about the lack of availdhi in

resolving potential dispute&®

Providing fair and effective ODR for systems such a-
commerce increases the potential users’ confidenoe the
system’®” Especially since the parties that utilize a disput
resolution process, start with a decreased sensérwdt. Online
dispute resolution can reverse the negative trusitpact the
problem caused to the extent that users trust thelin@
environment even more because of its ability to alee the
issues in case a transaction goes awry and becommee rfoyal to

the marketplace than they would have been if thkael been no

> There is an overarching sense of distrust pebple whenever they approach the Internet. Its
positive characteristics and opportunities notwéhding, the Internet has become something
similar to a bad neighborhood after dark. We wakdtere we are going, try and stay close to
familiar sites, and complain about the lack of cetept policing. We constantly warn our children
regarding this global neighborhood, telling thent twostray from the main road and above all —
not to speak to strangers, let alone take candwy fikem. This environment is fraught with
distrust”. See EBNER Noarop. cit, p. 8.

5 “patricia Wallace, one of the early writers on flsychology of the Internet, noted how the fact
that all of these interactions have been used &afilely in the past, cause users to approach the
Internet bearing a pre-emptive filter of distrudbid., p. 9.

®WANG Fangfei Fayeop. cit, pp. 15, 16.

STEBNER Noampp. cit, pp. 1, 2.
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problem at all”® The best way to establish trust in the online
marketplace is the use of trustmarks to ensure sis&vout the
trustworthiness of online merchant or services. flas/ing the
Trustmark is a way vouching for the trustworthinest online
merchants or services and helps to build trust wanarly where

there is limited information about their credibiyit™®

Besides the trust building role of ODR, ODR service
providers themselves rely on trust for their suczfeid operation.
Although all forms of ADR have encountered distru€fDR is
based on internet communication which can be coldda
distance-creating and make it even more challengimgstablish
trust.”® This distrust is only increased by the number aspltes
arising out of e-commerc&! ODR in order to be effective must
create an environment of trust which puts peopléoima mindset
that maximizes the chance of a faster and smootesolution’®
In order for an ODR provider to be successful iteds to be
trustworthy so that it’s chosen by potential use@DR providers
ask parties to trust the ODR process, to discussirthnterests

and to divulge sensitive information despite theskri and

8 «If the complainant’s anxiety grows to the poinheve they are coming to suspect that they
have been victimized, and then through direct conication the problem is resolved and their

anxiety is removed, then the negative presumptitimsy might have made about the

trustworthiness of the marketplace are cut offhat iknees”. See RULE Colin and FRIEDBERG

Larry, op. cit, p. 202.

"9bid., p. 200.

"0 EBNER Noampp. cit, pp. 1, 2.

*1 CORTES Pablogp. cit, pp. 77- 79.

%2 RULE Colin and FRIEDBERG Larry, op. cit., p. 203
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uncertainty involved. Therefore, the ODR provider ust
establish trust by providing an efficient and effex® way of
managing disputes and at the same time safeguard
confidentiality and impartiality®® Between the parties, trust is
hindered by both the inherent distrust created bg appearance
of the dispute and by additional distrust becaudettoe medium
of communication. The ODR provider must establistust in
order to promote a trust-filled environment for fppiem solving
based on cooperation without distrust that wouldkmaisers feel
threatened and defensivV& The ODR provider must establish
trust to allow users to freely share informationtimut the fear

that it might be used against them.

Cyberspace has a notorious confidence problem ame t
same problem also affects ODR which operates in Heane
environment. The reason for the lack of trust inbeyspace is
the absence of control since the lack of physicatleraction can
decrease the sense of control and make it moreiaiff for
people to trust their counterparts. The lack ofstrus due to the
absence of “traditional points of reference, whidlorm an
architecture of confidence and by which people &ssehe
trustworthiness of an offline situation® In the offline world

people are usually able to access a situation, eatd those

83 bid., p. 203.

" EBNER Noampp. cit, pp. 4, 5.

7% SCHULTZ Thomas, Does Online Dispute Resolution N&ernmental Intervention@p.
cit., p. 75.
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“points of reference” and form an opinion about the
trustworthiness of their counterpart. For instancepne hires a
lawyer to resolve a dispute, one deals with a reakson or a
real office or a license and there is something mected to a
physical existence. Similarly if someone visits thghysical
establishment of a commercial store or a bank, ¢hare “points
of reference” that can be evaluated in order tonfoan informed
opinion about their trustworthiness. For examplexpensive
buildings and furniture, sufficient advertising, da client base
and good reputation can increase peoples’ trustwehoer, the
same does not apply in the online world, where thek of such
“points of reference” makes it difficult if not ingssible to
assess the credibility of the other party and cansently trust
them. In the online world and subsequently in ODRuth an
architecture or such points of reference must beated to allow

people to have confidence™®

C. Solutions

It is evident that for its effective and successfyeration

an ODR provider needs to raise awareness and attuaers but

7% bid., p. 84.

421



also establish trust to retain those users. Theme several ways
by which ODR providers can raise users’ awarenesd anhance
users’ sense of trust. Building trust and boostingnfidence
requires legal and technical tools, from regulatioand
accreditation mechanisms to mechanisms for provgdgecurity,
certification and privacy® At the level of design a way to
enhance trust is by safeguarding data security @nidbacy, by
using encryption techniques and digital signaturéds.the level
of operation a way to enhance trust is transparen&yway to
achieve transparency is by providing information oab the
process and third neutraf® In adjudicative methods,
transparency and trust may be assured by the pabiloa of
decisions which will also raise awareness. The padtion of
decisions will provide the transparency essential ihcreasing
trust in ODR, but at the same time must be balanoeidh
confidentiality, one of the main advantages of ODIRr instance
by keeping the names of the parties confidential wsing
impersonal statistical data, sample cases, selectpublication

of decisions. In consensual methods or highly auated

" WANG Fangfei Fayeop. cit, pp. 15, 16.

%8 “All ODR providers should be subject to mandatdigclosure requirements, including: the
type of ODR procedure and its main features, egguages; restrictions of the procedure, e.g.
monetary threshold etc.; requirements that conssimasst meet, e.g. the previous attempt to
obtain redress through the business internal cdnipsystem; governing structure; criteria for
becoming a neutral third party; costs, includingsfand possible extra costs when decisions need
to be enforced; rules that serve as the basis Herbiody’s decisions, e.g. legal provisions,
considerations of equity, codes of conduct etcusty measures to keep private data confidential;
enforceability of decisions and agreements; an alnreport evaluating the functioning of the
provider”. See CORTES Pablop. cit, pp. 77- 79.
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procedures, feedback systems enhance the estabéshmf trust
by allowing users to voice their concern and at th&me time
provide insights on how to improve ODR’ Another way to raise
awareness and enhance the trustworthiness of OD&igders is
through clearinghouses that would raise awarenegys bleing
gateway entry points and portals to ODR providemsatt users
might otherwise never been aware of. Clearinghouseld also
establish trust by providing an accreditation systéo assess
ODR providers and a reputation system to rate thelRur
instance, it could be with the use of trustmarkscertify ODR
providers and ensure potential users about their
770

trustworthiness.” In order to avoid confusion a single and

global Trustmark could be used granted by a centnakitution.

%9 SCHULTZ Thomas, Does Online Dispute Resolution N&ernmental Intervention@p.
cit., pp. 75- 84.

"0 “This is currently being effected in an informakmer by the European Commission, which
publishes a list of those providers that have begroved by the Member States. However, the
existing structure is rather limited, since prov&lénave to comply only with unsupervised
recommendations and do not display a Trustmark8. G®@RTES Pablap. cit, p. 194.
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Conclusion

The main subject of this research project is onlidispute
resolution and the proposition of a fair and effiwet ODR
system. ODR is not examined as a distinct moderemmenon
but as the latest step in the evolutionary ladddr dispute
resolution. The thesis illustrates the evolution adisputes over
the years and the fact that dispute resolution ailsvavolved in
parallel. In the beginning disputes were simplerdaaccurred
between parties with geographical proximity, such within the
confines of a village or a city. For those disputdsaditional
courts were the principal way of resolution. Howey@as people
started to travel further distances and communicatem afar,
disputes evolved and became more complex and irsingdy
cross border. In order to provide a satisfactorysalition of
these disputes, dispute resolution also evolved ahtkrnative
dispute resolution was proposed as the solution.RABDhanaged
to respond to the need created by cross border wiesp and
provide a fast, cost effective and flexible way tesolve
disputes. ADR overcame the inefficiencies of theaditional
court system and greatly facilitated internatiomammerce. As
distance communication, international travel andteimational

commerce were rising, so did ADR.
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However, disputes evolved once more when the wowkls
introduced to what has become to be known as thgitdl era.
The invention of personal computers and the intéras well as
the digitalization of information completely chandgethe way
people communicate and interact. In the digital gr@ople are
now able to communicate, interact and transact frome far
corners of the world with the push of a button, dbgh the use
of their personal computer equipped with an intdreennection.
A whole new world was created i.e. the cyber worldisputes
evolved because the number of cross border dispuneseased
as never before and new disputes arose, which werederless
as they existed solely in the cyber world. The ftita@hal court
system and traditional ADR proved ineffective ann order to
satisfy the needs of the digital era dispute resmn combined
ADR with the information and communication tools dahe

digital era and ODR was created.

The first part of this research project illustratafe
evolution of disputes and dispute resolution frohetanalog era,
when dispute resolution was face to face, to thegitdl era, when
disputes are resolved in cyberspace. ODR was cikedtem the
combination of ADR with ICT tools, therefore, in ®oer to
understand ODR it is essential to begin with ADRheTfirst half
of the first part is dedicated to ADR. Particularlyhe first

chapter defined ADR and demonstrated the evolutodrdisputes
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and the dispute resolution movement from the bioth ADR to
the 20" century modern rebirth. The second chapter analyde
main forms of ADR as they, in their virtual repredation, are
also the main forms of ODR. Although there are smMeADR
methods, many of which are briefly demonstratedwbkweer, this
thesis focused on the three main methods of nedidm
mediation and arbitration, as they represent thrdestinct
fundamental ways to resolve disputes; one that salkdace
between the parties and without any external hedpg where a
neutral third party assists the parties to a disgpub come
themselves to a resolution; and one where a neuthald party
resolves the case for the parties with a bindingd afinal
decision. The third chapter demonstrates the adages and
disadvantages of ADR, not only because the tippisaple in
favour of the former shows the essentiality of ahative
resolution for disputes, but also because manyhd advantages

and the drawbacks are also common to ODR.

The second half of the first part demonstrates digp
resolution in the digital era i.e. ODR. The firshapter defines
ODR and describes the main methods of ODR, online
negotiation, online mediation and online arbitratiolt also
analyses the second of the building blocks of ODR. ithe ICT
tools and illustrates the influence and transformaatpower of

technology in dispute resolution. The second chapgieovides a
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brief account of the relatively short evolution oc®DR, by
presenting the first initiatives as well as two dhe most
successful ODR examples, one connected to eBayamto the
Internet Corporation for Assigned Names and Numb@EANN).
These examples, as well as others presented inveglesections,
are used in the second part of the thesis in orteridentify
successful practices for ODR providers. The thirdhapter
presents the advantages of ODR which illustrate nleeessity of
ODR and the fact that ODR can respond more thangadeéely to
the needs of the digital era, as well as again hmpdentify the
characteristics that an ODR provider must have aé services
that it must provide in order to be successful.also presents
the drawbacks that the ODR system must overcome.sTh
information is used in the second part to formulatae

proposition of an ODR system.

The first part provides an in depth illustration dhe
evolution of disputes and dispute resolution andmo@&strates
that ODR is a necessity of the digital era but atbat it has the
potential to be a revolutionary, effective and sassful way to
resolve disputes; a way that will be the future dispute
resolution. The second part of the thesis identftbe necessary

characteristics of the ODR system.

The second part is a proposal for the formulatiohtbe

ODR system based on the conclusions drawn from fingt part
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of the thesis. The second part describes the ODRtesy, its
process and its architecture. The first half of thecond part is
dedicated to the ODR process. Based on the expeegeonf the
dispute resolution movement it is demonstrated thla¢re is a
need for a multi-method and multi-step process thatkes
advantage of the distinct capabilities of the maways of
dispute resolution. The first chapter presents ttheee step
process, the additional step of online dispute pmetvon for B2C
disputes and the UNCITRAL proposal as an example safch

process.

Chapters two and three are dedicated to online taabiion.
They demonstrate the necessity for online arbitoatas the final
step of the process because only arbitration camvpe a
binding and enforceable avenue for redress and oome one of
the greatest drawbacks of ODR which is the enfotadsay of the
outcomes. They also provide solutions to all propdsconcerns
relating to online arbitration regarding the agresm, the
procedure and the outcome, such as the amendmenh®fNew
York convention in order to expressly facilitateetlenforcement
of online arbitral awards. As far as the outcomecomncerned the
thesis suggests online binding arbitration exceptcases where
enforcement can be better ensured through self-eade€fment

mechanisms, in which cases non-binding online amtion
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would suffice. The thesis provides such an exampbsg

presenting the UDRP system.

The second half of the second part describes the
architecture of the ODR system regarding the netwothe
regulation and the providers. Again the examinati@mnADR and
ODR in the first part of the thesis allows conclass to be
drawn, which are integrated as essential charasters of the
ODR system. The first chapter demonstrates the seitg of a
global and international ODR network of cooperatian a
national level through treaties and in supranatilohevel under
the auspices of an international organisation, whiwill have
clearinghouses in each respective country coopeaatwith the
relevant state authorities and allowing access f@ROas well as
accredit ODR providers. The second chapter is datkd to the
regulation of ODR and it demonstrates the necesdidy co-
regulation, with self-regulating initiatives backedy public
control. Also, it demonstrates is the necessity fpuidelines in
the forms of codes of conduct issued by the interomal
organization to ensure minimum regulatory standarasd the
safeguarding of the basic principles of impartiglitand
independence, transparency, accessibility, effeeniess and
fairness. The compliance with the guidelines mustdnsured by

the clearinghouses that will accredit the complyimgviders.
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The third chapter describes the architecture of PR
provider and particularly the way ODR providers muse funded
and their technological architecture. As far as flueding goes,
the best solution is a combination of for-profit ®Dproviders
that offer transparent services monitored by pub&gathorities
and that are also backed by public funding, at teas the
beginning. As far as the technological architectugees, the
thesis demonstrates the necessary steps so that PDRiders
ensure accessibility, ease of application and sggurFinally, in
spite of all the potential, to date ODR has not i®sed a
widespread market implementation. Awareness andsttrare
essential for the widespread acceptance of onlinspdte
resolution as a fully-fledged alternative to ADR danitigation.

The thesis again proposes the necessary solutions.

In conclusion, the thesis demonstrates how the etioh
of disputes and dispute resolution led to ODR arakdd on the
research conducted on this evolution identifies thesential
characteristics that an ODR system must possesserder to be
fair, effective and successful and in order for ORR fulfil all

its promising potential as the dispute resolvertbé digital era.
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